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Howard(pty:pla), Attorney Barry Kevin Arrington added to party National Associg
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James Hiestand Richardson(pty:pla), Attorney Barry Kevin Arrington added to p
Rocky Mountain Gun Owners(pty:pla), Attorney Barry Kevin Arrington added to
party Max Edwin Schlosser(pty:pla), filed by National Association for Gun Rightg
John Mark Howard, Max Edwin Schlosser, Christopher James Hiestand Richarg
Rocky Mountain Gun Owners. (Attachments: # 1 Ex. A)(Arrington, Barry) (Enter
01/01/2024)
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01/01/2024

Case assigned to Magistrate Judge Scott T. Varholak. Text Only Entry. (blaws
(Entered: 01/02/2024)

01/01/2024

Magistrate Judge consent form issued pursuant to D.C.COLO.LCivR 40.1, dire
assignment of civil actions to full time magistrate judges. (blaws) (Entered:
01/02/2024)

01/02/2024

ORDER Setting Deadline for Filing Election Concerning Consent/Non—-Consen
Magistrate Jurisdiction Form and Setting Scheduling Conference. Consent Form
by 2/15/2024. Joint Proposed Scheduling Order due 2/22/2024. Scheduling
Conference set for 2/29/2024 09:15 AM in Courtroom A 402 before Magistrate J
Scott T. Varholak. By Magistrate Judge Scott T. Varholak on 1/2/2024. (schap, )
(Entered: 01/02/2024)

01/03/2024

SUMMONS REQUEST as to Jared S. Polis by Plaintiffs John Mark Howard, N
Association for Gun Rights, Christopher James Hiestand Richardson, Rocky Mo
Gun Owners, Max Edwin Schlosser. (Arrington, Barry) (Entered: 01/03/2024)

01/05/2024

SUMMONS issued by Clerk. (schap, ) (Entered: 01/05/2024)

01/08/2024

WAIVER OF SERVICE Returned Executed by National Association for Gun Ri
John Mark Howard, Max Edwin Schlosser, Christopher James Hiestand Richard
Rocky Mountain Gun Owners. Jared S. Polis waiver sent on 1/8/2024, answer d
3/8/2024. (Arrington, Barry) (Entered: 01/08/2024)
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01/15/2024

MOTION for Preliminary Injunction by Plaintiffs John Mark Howard, National
Association for Gun Rights, Christopher James Hiestand Richardson, Rocky Mg
Gun Owners, Max Edwin Schlosser. (Attachments: # 1 Exhibit A Statute, # 2 Ho
Declaration, # 3 Rhodes Declaration. # 4 Richardson Declaration, # 5 Schlosser
Declaration)(Arrington, Barry) (Entered: 01/15/2024)
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ward

Main Document

Attachment # 1 Exhibit A Statute

Attachment # 2 Howard Declaration

Attachment # 3 Rhodes Declaration

Attachment # 4 Richardson Declaration

Attachment # 5 Schlosser Declaration

01/16/2024

MINUTE ORDER This matter is before the Court upon the filing of 8 Motion for
Preliminary Injunction. The Clerk of Court is directed to reassign this matter to a

District Judge. See D.C.COLO.LCivR 40.1(c)(2)(a). SO ORDERED, by Magistrate

Judge Scott T. Varholak on 1/16/2024. Text Only Entry (stvic4, ) (Entered:
01/16/2024)

01/16/2024

10

CASE REASSIGNED pursuant to 9 Minute Order. Pursuant to Order or
Memorandum. This case is randomly reassigned to District Judge Gordon P Ga
All future pleadings should be designated as 24-cv-00001-GPG. (Text Only En
(schap, ) (Entered: 01/16/2024)

lagher.
try)

01/16/2024

11

ORDER REFERRING CASE to the assigned United States Magistrate Judge.
Pursuant to 28 U.S.C. 8§ 636(b)(1)(A) and (B) and Fed. R. Civ. P. 72(a) and (b),
case is referred to the assigned United States Magistrate Judge to (1) convene

his

1%
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scheduling conference under Fed. R. Civ. P. 16(b) and enter a scheduling order
meeting the requirements of D.C.COLO.LCivR 16.2, (2) conduct such status
conferences and issue such orders necessary for compliance with the scheduling order,
including amendments or modifications of the scheduling order upon a showing [of
good cause, (3) hear and determine pretrial matters, including discovery and other
specifically-referred motions, and (4) conduct hearings, including evidentiary
hearings, and submit proposed findings of fact and recommendations for rulings|{on
dispositive motions. Court sponsored alternative dispute resolution is governed by
D.C.COLO.LCivR 16.6. On the recommendation or informal request of the magistrate
judge or on the request of the parties by motion, this court may direct the partieq to

engage in an early neutral evaluation, a settlement conference, or another alternative
dispute resolution proceeding. By District Judge Gordon P Gallagher on 1/16/2024.

Text Only Entry. (ccuen, ) (Entered: 01/17/2024)

01/17/2024 | 12| ORDER: VTC or Telephone Scheduling Conference set for 1/18/2024 at 9:00 AM in
Room 323 (Grand Junction) before District Judge Gordon P Gallagher. Plaintiffs| seek
a temporary restraining order (TRO) and preliminary injunction (PI) precluding
enforcement of Colorado Revised Statute § 18-12-111.5. As the effective date pf the
allegedly unconstitutional statutory section(s) is January 1, 2024, the Court sets [this
matter for a Scheduling Conference on January 18, 2024, at 9 a.m. NOTE: This|is not
a hearing for the TRO or PI Order. At this hearing, the Parties shall be prepared|to
discuss a briefing schedule for both the TRO and Pl and be prepared to set a mptually
convenient date for the preliminary injunction hearing. All parties may appear
remotely for this hearing. The Parties shall contact Gallagher Chambers and
specifically Donald_Clement@cod.uscourts.gov for VTC and telephone instructipns.
By District Judge Gordon P Gallagher on January 17, 2024. Text Only Entry (gpglc3)
(Entered: 01/17/2024)

01/18/2024 |_13| NOTICE of Entry of Appearance by Kathleen L. Spalding on behalf of Jared S.
PolisAttorney Kathleen L. Spalding added to party Jared S. Polis(pty:dft) (Spaldi
Kathleen) (Entered: 01/18/2024)

>

ga

01/18/2024 | _14| NOTICE of Entry of Appearance by Patrick L. Sayas on behalf of Jared S.
PolisAttorney Patrick L. Sayas added to party Jared S. Polis(pty:dft) (Sayas, Patrick)
(Entered: 01/18/2024)

01/18/2024 |_15| MINUTE ENTRY for Scheduling Conference proceeding held before District Judge
Gordon P Gallagher on 1/18/2024. The Response deadline to complaint of Margh 8th,
2024, is vacated and all other scheduling dates will be reset as appropriate with [parties
submitting a joint scheduling brief. On or before February 28th, 2024, Defendants
response to [D. 8] Motion for Preliminary Injunction is to be filed with the Court and
Plaintiff's reply is due on or before March 9th, 2024. Set Video Status Conferenge for
1/30/2024 at 2:00 PM in Room 323 (Grand Junction). Court Reporter: Erin Valenti.
(dclem, ) (Entered: 01/18/2024)

—t

01/25/2024 |_16| Unopposed MOTION to Vacdsnuary 30, 2024 Status Conference by Defendan
Jared S. Polis. (Spalding, Kathleen) (Entered: 01/25/2024)

01/25/2024 | 17| ORDER granting 16 Unopposed MOTION to Vacate January 30, 2024 Status
Conference: Conference is VACATED. In—person Scheduling Conference reset [for

2/8/2024 at 8:15 AM in Byron Rogers Courtroom C202 before District Judge Gofdon
P Gallagher. By District Judge Gordon P Gallagher on January 25, 2024. Text Qnly
Entry(gpglc3) (Entered: 01/25/2024)
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01/29/2024

18

ORDER: VTC Scheduling Conference set for 2/9/2024 at 1:15 PM in Room 32
(Grand Junction) before District Judge Gordon P Gallagher. For VTC log-in
guestions, email Donald_Clement@cod.uscourts.gov. The conference which ha
set for 2/8/20204 is hereby VACATED. By District Judge Gordon P Gallagher or
January 29, 2024. Text Only Entry (gpglc3, ) (Entered: 01/29/2024)

B
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02/05/2024

NOTICE of Entry of Appearance by Michael T. Kotlarczyk on behalf of Jared S
PolisAttorney Michael T. Kotlarczyk added to party Jared S. Polis(pty:dft)
(Kotlarczyk, Michael) (Entered: 02/05/2024)

02/09/2024

MINUTE ENTRY for Scheduling Conference proceeding held before District Ju
Gordon P Gallagher on 2/9/2024 setting in person Preliminary Injunction Motion
Hearing for 3/14/2024 at 8:00 AM to 5:00 PM in Courtroom C202 (Denver),
3/15/2024 at 8:00 AM to 5:00 PM in Courtroom C202 (Denver) and Video
Preliminary Injunction Motion Hearing for Expert Testimony for 3/18/2024 at 8:0
AM to 5:00 PM in Room 323 (Grand Junction). O Court Reporter: Erin Valenti.
(dclem) (Entered: 02/09/2024)

dge

02/15/2024

CONSENT to Jurisdiction of Magistrate Judge by Plaintiffs John Mark Howard,
National Association for Gun Rights, Christopher James Hiestand Richardson, H
Mountain Gun Owners, Max Edwin Schlosser All parties do not consent.. (Arring
Barry) (Entered: 02/15/2024)

xocky
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02/27/2024

NOTICE of Entry of Appearance by Samuel Perry Wolter on behalf of Jared S.
PolisAttorney Samuel Perry Wolter added to party Jared S. Polis(pty:dft) (Woltef
Samuel) (Entered: 02/27/2024)

02/28/2024

RESPONSE to 8 MOTION for Preliminary Injunction filed by Defendant Jared §
Polis. (Attachments: # 1 Appendix)(Kotlarczyk, Michael) (Entered: 02/28/2024)

Main Document

Attachment # JAppendix

03/07/2024

24

ORDER setting Video Status Conference set for 3/7/2024 at 10:00 AM in Roory

(Grand Junction) before District Judge Gordon P Gallagher. Parties are to contalct

Courtroom Deputy Donald Clement at doanld_clement@cod.uscourts.gov for fu
assistance with the VTC log in instructions. by District Judge Gordon P Gallaghe
03/07/2024. Text Only Entry (dclem) (Entered: 03/07/2024)

n 323

rther
’r on

03/07/2024

MINUTE ENTRY for Status Conference proceeding held before District Judge
Gordon P Gallagher on 3/7/2024 authorizing all withesses to appear remotely by
counsel shall appear in person in Courtroom C202 in the Byron Rogers Building
Denver, CO and the hearing set on Monday March 18, 2024, is VACATED. Cou
Reporter: Erin Valenti. (dclem) (Entered: 03/07/2024)

VTC,
in
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03/08/2024

REPLY to Response to 8 MOTION for Preliminary Injunction filed by Plaintiffs |
Mark Howard, National Association for Gun Rights, Christopher James Hiestand
Richardson, Rocky Mountain Gun Owners, Max Edwin Schlosser. (Attachments
Greenlee Declaration)(Arrington, Barry) (Entered: 03/08/2024)

John

#1

Main Document

Attachment # 1 Greenlee Declaration

03/14/2024
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MINUTE ENTRY for Motion Hearing proceedings held before District Judge Gordon
P Gallagher on 3/14/2024, re 8 MOTION for Preliminary Injunction filed by
Christopher James Hiestand Richardson, Rocky Mountain Gun Owners, National
Association for Gun Rights, John Mark Howard, Max Edwin Schlosser. Taking under
advisement 8 Motion for Preliminary Injunction. Court Reporter: Erin Valenti. (bgbia)
(Entered: 03/14/2024)

04/12/2024

TRANSCRIPT of Motion Hearing held on 3/14/24 before Judge Gallagher. Pages:
1-175.

NOTICE — REDACTION OF TRANSCRIPTS: Within seven calendar days of
this filing, each party shall inform the Court, by filing a Notice of Intent to
Redact, of the party's intent to redact personal identifiers from the electronic
transcript of the court proceeding. If a Notice of Intent to Redact is not filed
within the allotted time, this transcript will be made electronically available after
90 days. Please see the Notice of Electronic Availability of Transcripts document
at www.cod.uscourts.gov.
Transcript may only be viewed at the court's public terminal or purchased through the
Court Reporter/Transcriber prior to the 90 day deadline for electronic posting on
PACER. (evale, ) (Entered: 04/12/2024)

05/02/2024

U

ORDER denying 8 Motion for Temporary Injunction. By District Judge Gordon
Gallagher on 5/2/2024.(schap, ) (Entered: 05/02/2024)

05/03/2024

30

MINUTE ORDER This matter is before the Court upon review of the Docket. A
Status Conference is set for 5/8/2024 09:00 AM in Courtroom A 402 before
Magistrate Judge Scott T. Varholak. Telephonic appearances will be permitted, and
may be made by calling 571-353-2301 at the scheduled time and utilizing Meeting
ID: 252821415#. SO ORDERED, by Magistrate Judge Scott T. Varholak on 5/3/024.
Text Only Entry (stvic4, ) (Entered: 05/03/2024)

05/08/2024

COURTROOM MINUTES for Telephonic Status Conference held on 5/8/2024 pefore
Magistrate Judge Scott T. Varholak. A Status Conference is shirder5, 2024, at
11:15 a.m. in Courtroom A 402 before Magistrate Judge Scott T. Varholak. FTR
A402. (jtorr, ) (Entered: 05/08/2024)

05/16/2024

NOTICE OF APPEAL as_to 29 Order on Motion for Preliminary Injunction by
Plaintiffs John Mark Howard, National Association for Gun Rights, Christopher James
Hiestand Richardson, Rocky Mountain Gun Owners, Max Edwin Schlosser (Filing fee
$ 605, Receipt Number ACODC-9689170) (Arrington, Barry) (Entered: 05/16/2024)

05/17/2024

LETTER Transmitting Notice of Appeal to all counsel advising of the transmitta| of
the_32 Notice of Appeal, filed by Christopher James Hiestand Richardson, Rocky
Mountain Gun Owners, National Association for Gun Rights, John Mark Howard|,
Max Edwin Schlosser to the U.S. Court of Appeals. ( Retained Counsel, Fee paid,)
(Attachments: # 1 Docket Sheet,_# 2 Preliminary Record)(schap, ) (Entered:
05/17/2024)

05/20/2024

USCA Case Number 24-1209 for 32 Notice of Appeal, filed by Christopher James
Hiestand Richardson, Rocky Mountain Gun Owners, National Association for Gyn
Rights, John Mark Howard, Max Edwin Schlosser. (schap, ) (Entered: 05/21/2024)

05/29/2024

TRANSCRIPT ORDER FORM_re 32 Notice of Appeal, by Plaintiffs John Mark
Howard, National Association for Gun Rights, Christopher James Hiestand
Richardson, Rocky Mountain Gun Owners, Max Edwin Schlosser (Arrington, Barry)
(Entered: 05/29/2024)
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05/29/2024

36

LETTER TO USCA and all counsel certifying the record is complete as to 32 Notice

of Appeal, filed by Christopher James Hiestand Richardson, Rocky Mountain G
Owners, National Association for Gun Rights, John Mark Howard, Max Edwin
Schlosser. A transcript order form was filed stating that the necessary transcript
already on file. ( Appeal No. 24-1209) Text Only Entry (schap, ) (Entered:
05/29/2024)

05/30/2024

Unopposed MOTION to S@gse and Vacate Status Conference by Plaintiffs John

Mark Howard, National Association for Gun Rights, Christopher James Hiestand

n

is

Richardson, Rocky Mountain Gun Owners, Max Edwin Schlosser. (Arrington, Barry)

(Entered: 05/30/2024)

05/30/2024

38

MEMORANDUM regarding 37 Unopposed MOTION to Stay Case and Vacate [Status
Conference filed by Christopher James Hiestand Richardson, Rocky Mountain Gun

Owners, National Association for Gun Rights, John Mark Howard, Max Edwin

Schlosser. Motion referred to Magistrate Judge Scott T. Varholak by District Judge
Gordon P Gallagher on 5/30/2024. Text Only Entry (schap, ) (Entered: 05/30/2024)

05/30/2024

39

ORDER granting 37 Unopposed Motion to Stay. Pursuant to the parties' agreement

and the factors set forth in String Cheese Incident, LLC v. Stylus Shows, Inc., 2(
WL 894955 at *2 (D.Colo. Mar. 30, 2006), this matter is STAYED pending resoly
of the appeal currently pending before the Tenth Circuit. The Status Conference
6/5/2024 is VACATED. The parties shall contact Magistrate Judge Varholak's
Chambers within 7 days on the Tenth Circuit's disposition of the appeal in order
the matter for a status conference. SO ORDERED, by Magistrate Judge Scott T|
Varholak on 5/30/2024. Text Only Entry(stvic4, ) (Entered: 05/30/2024)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-CV-00001
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

COMPLAINT

Plaintiffs National Association for Gun Rights (“NAGR”), Christopher James
Hiestand Richardson (“Richardson”), Max Edwin Schlosser (“Schlosser”), John Mark
Howard (“Howard”), and Rocky Mountain Gun Owners (“RMGO”) submit the
following complaint.

I. INTRODUCTION
1. “Because gunsmithing was a universal need in early America, many early
Americans who were professionals in other occupations engaged in gunsmithing as
an additional occupation or hobby.” Joseph G.S. Greenlee, The American Tradition of
Self-Made Arms (“American Tradition”), 54 St. Mary’s L.J. 35, 66 (2023). The fact

that this tradition arose early on these shores was especially fortunate during the

App.008
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Revolutionary War, because when the British attempted to prevent the Americans
from acquiring firearms and ammunition, the Americans were able to make their
own. Id., at 48.

2. The tradition of at-home gun-making predates this nation’s founding, extends
through the revolution, and reaches modern times. VanDerStok v. Garland, 86 F.4th
179, 185 (5th Cir. 2023). The federal government has never required a license to build
a firearm for personal use. Id. (internal citation and quotation marks omitted). In
fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries.” Id. (internal
citation and quotation marks omitted; emphasis in original).

3. Today, privately made firearms (“PMFs”) are often made from readily
purchasable firearm parts kits, standalone frame or receiver parts, and easy-to-
complete frames or receivers. Id. For example, Polymer80, Inc. (“Polymer80”) is an
American manufacturer of parts kits containing firearm parts including unfinished
receivers frequently used for making PMFs. These kits and standalone parts have
never been themselves considered “firearms” under any interpretation of the federal
Gun Control Act of 1968 (“CGA”) and related Bureau of Alcohol, Tobacco, Firearms,
and Explosives (“ATF”) regulations. Id. Further, when made for personal use, PMFs
are not required by the GCA to have a serial number placed on the frame or receiver.
1d.

4. In VanDerStok, the ATF attempted to bypass Congress and interrupt this

centuries-long tradition through agency rulemaking process. The Fifth Circuit held

App.009
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that the ATF had overstepped its authority and struck down its rule requiring serial
numbers on PMF kits. Id., 86 F.4th at 197.
5. In 2023, the Colorado General Assembly enacted C.R.S. § 18-12-111.5 (the
“Statute”). A copy of the Statute is attached as Exhibit A. Similar to the ATF rule
struck down in VanDerStok, the Statute imposes burdens on the tradition of privately
made firearms, a tradition that dates back to before the Revolution. Plaintiff’s
proposed conduct of making and possessing PMFs is covered by the plain text of the
Second Amendment. The Statute’s prohibition of that conduct is not consistent with
this Nation’s history and tradition of firearms regulations. Therefore, the Statute
violates Plaintiffs’ Second Amendment rights, and they request the Court to enjoin
this unconstitutional law.

II. PARTIES
6. Plaintiff NAGR is a nonprofit organization. NAGR seeks to defend the right of
all law-abiding individuals to keep and bear arms. NAGR has members who reside
in Colorado who desire to exercise their Second Amendment right to acquire firearms
parts kits and assemble PMFs free of the unconstitutional burden on that conduct
1mposed by the Statute. The initials of eight of these members who have engaged in
this conduct and desire to continue to do so are SH, TR, RF, LZ, DB, IB, HH and EdJ.
NAGR represents the interests of these and other of its members.
7. Plaintiff Richardson is a law-abiding citizen of Colorado. He is a member of
RMGO. Within the last two and a half years, Richardson has purchased firearms

parts kits from Polymer80. He has assembled handguns from these kits. Richardson

App.010
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desires to continue purchasing firearms parts kits and assembling them into firearms
free of the unconstitutional burden on this conduct imposed by the Statute, and but
for the Statute he would in fact continue to do so.

8. Plaintiff Schlosser is a law-abiding citizen of Colorado. He is a member of
RMGO. Within the last two years, Schlosser has purchased firearms parts kits from
Polymer80. He has assembled a handgun from one of these kits. Schlosser desires to
continue purchasing firearms parts kits and assembling them into firearms free of
the unconstitutional burden on this conduct imposed by the Statute, and but for the
Statute he would in fact continue to do so.

9. Plaintiff Howard is a law-abiding citizen of Colorado. He is a member of both
NAGR and RMGO. Within the last two years, Howard has purchased firearms parts
kits from Polymer80. He has assembled handguns from these kits. Howard desires to
continue purchasing firearms parts kits and assembling them into firearms free of
the unconstitutional burden on this conduct imposed by the Statute, and but for the
Statute he would in fact continue to do so

10.  Plaintiff RMGO is a nonprofit organization. RMGO seeks to defend the right
of all law-abiding individuals to keep and bear arms. RMGO has members who reside
in Colorado who desire to exercise their Second Amendment right to acquire firearms
parts kits and assemble PMF's free of the unconstitutional burden on that conduct
1imposed by the Statute. The initials of 14 of these members who have engaged in this

conduct and desire to continue to do so are DLW, TS, PH, BA, DM III, LD, RH, TC,
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1E, JM, DM, AP, TO, and MR. RMGO represents the interests of these and other of
its members.
11.  Defendant Jared S. Polis is the Governor of the State of Colorado. This action
is brought against him in his official capacity. The Colorado Constitution states that
the “supreme executive power of the state shall be vested in the governor, who shall
take care that the laws be faithfully executed.” Colo. Const. Art. IV, § 2. Colorado has
long recognized the practice of naming the governor, in his official role as the state’s
chief executive, as the proper Defendant in cases where a party seeks to enjoin state
enforcement of a statute, regulation, ordinance, or policy. See Developmental
Pathways v. Ritter, 178 P.3d 524, 529 (Colo. 2008). The Governor, in his official
capacity, possesses sufficient authority to enforce (and control the enforcement of) the
complained-of statute. Cooke v. Hickenlooper, 2013 WL 6384218, at *8 (D. Colo. Nov.
27, 2013), affd in part sub nom. Colorado Outfitters Ass’n v. Hickenlooper, 823 F.3d
537 (10th Cir. 2016).
12. Defendant i1s or will enforce the unconstitutional provisions of the Statute
against Plaintiffs under color of state law within the meaning of 42 U.S.C. § 1983.
III. JURISDICTION AND VENUE
13.  The Court has original jurisdiction of this civil action under 28 U.S.C. § 1331,
because the action arises under the Constitution and laws of the United States.
The Court also has jurisdiction under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983

since this action seeks to redress the deprivation, under color of the laws,
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ordinances, regulations, customs and usages of the State, of rights, privileges or
immunities secured by the United States.
14.  Plaintiffs’ claims for declaratory and injunctive relief are authorized by
28 U.S.C. §§ 2201 and 2202, respectively, and their claim for attorneys’ fees is
authorized by 42 U.S.C. § 1988.
15.  Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2), because
a substantial part of the events or omissions giving rise to Plaintiffs’ claims
occurred in this district.
IV. GENERAL ALLEGATIONS

16.  The Second Amendment to the United States Constitution declares that “the
right of the people to keep and bear arms shall not be infringed.” U.S. CONST.
amend. II; see also D.C. v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago,
561 U.S. 742 (2010); and New York State Rifle & Pistol Ass’n, Inc. v. Bruen, 142 S. Ct.
2111 (2022).
17.  The right to keep and bear arms recognized in the Second Amendment is made
applicable to the states by the Fourteenth Amendment. McDonald, supra.
18. In New York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1, 17
(2022), the Supreme Court set forth the test to be used for analyzing Second
Amendment challenges:

In keeping with Heller, we hold that when the Second Amendment’s plain text

covers an individual’s conduct, the Constitution presumptively protects that

conduct. To justify its regulation, the government may not simply posit that

the regulation promotes an important interest. Rather, the government must

demonstrate that the regulation is consistent with this Nation’s historical
tradition of firearm regulation. Only if a firearm regulation is consistent with

App.013 13
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this Nation’s historical tradition may a court conclude that the individual’s
conduct falls outside the Second Amendment’s unqualified command.

19. Handguns are the “quintessential self-defense weapon,” and the right of law-
abiding citizens to acquire them for the purpose of self-defense (especially in the
home) is protected by the Second Amendment. Heller, 554 U.S. at 629. “Applied to
self-built arms, as long as the type of arm i1s common, it is protected. For example,
since Heller held that handguns are protected arms, if an individual constructs his
own handgun, it is protected.” American Tradition, 39.

20.  Plaintiffs’ proposed conduct of acquiring and possessing unfinished frames
and receivers and privately made firearms, including handguns, that cannot be
traced through serial numbers is covered by the plain text of the Second
Amendment. See Rigby v. Jennings, 630 F. Supp. 3d 602, 613 (D. Del. 2022)
(enjoining Delaware statute similar to Colorado Statute).

21.  Plaintiffs’ proposed conduct of privately manufacturing firearms, including
handguns, is covered by the plain text of the Second Amendment, because the right
to keep and bear arms implies a right to manufacture arms. See Rigby, 630 F. Supp.
3d at 615.

22.  Because Plaintiffs’ proposed conduct is covered by the plain text of the Second
Amendment, that conduct is presumptively protected by the Constitution, and the
Statute’s prohibition of that conduct is presumptively unconstitutional.

23.  The State will not be able to rebut the presumption of unconstitutionality
because the Statute is not consistent with the Nation’s history and tradition of

firearms regulation.
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24.  Since the earliest colonial days, Americans have manufactured arms.
American Tradition, 36. The ability to defend one’s home and community, hunt,
fight wars, and ultimately win American independence depended largely on the
ability to produce arms, and many Americans made their own arms rather than
depend on others. Id.

25. “Meanwhile, restrictions on self-made arms have been rare throughout
American history.” Id. Thus, regulations on self-built arms are not longstanding. Id.
“In fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries. All such
restrictions have been enacted within the last decade.” Id. at 78.

26. It is lawful to build arms for personal use under federal law and in forty-four
states [now 43 with the passage of the Colorado statute], with no special
restrictions. Id. at 80. Only six states [now seven] and the District of Columbia
regulate the manufacture of arms for personal use. Id. This is almost identical to
the jurisdictional analysis that led the Caetano v. Massachusetts, 577 U.S. 411
(2016) (per curiam) concurrence to conclude that stun guns were protected arms. Id.
27.  “The correct starting orientation is that no arm may be prohibited. If a
plaintiff challenges the government's prohibition, it is on the government first to
prove the banned arm is dangerous and unusual, and if not that it is not commonly
possessed, or not commonly possessed by law-abiding citizens, or not commonly
possessed for lawful purposes or militia readiness.” Rigby, 630 F. Supp. 3d at 614 n.

13 (D. Del. 2022) (internal citation and quotation marks omitted).
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28. 18 U.S.C.A. § 922(k) makes it illegal under federal law to possess any firearm
which has had the importer’s or manufacturer’s serial number removed, obliterated,
or altered. A division of this Court rejected a Second Amendment challenge to the
federal statute in United States v. Avila, 2023 WL 3305934 (D. Colo. May 8, 2023).
Avila is distinguishable from this case on at least two grounds. First, the federal
statute applies only to the obliteration of serial numbers on a previously serialized
firearm. In contrast, the Colorado Statute requires law-abiding citizens to affix
serial numbers to any PFM in the first instance. There is a significant difference
between a Statute that prevents a criminal from obliterating a pre-existing serial
number, and a statute that burdens a law-abiding citizen engaged in the centuries-
long American tradition of at-home gun making. Second, the federal statute applies
to completed firearms, whereas the Colorado statute goes much further and
requires firearm parts to be serialized. There is no Founding-era law analogous to a

modern law requiring the serialization of firearm parts.

V. FIRST CLAIM FOR RELIEF
Right to Keep and Bear Arms
U.S. Const., amends. IT and XIV
29.  The allegations contained in the previous paragraphs are realleged and
incorporated by reference.
30. The Statute burdens the right of residents of the State, including Plaintiffs,

in exercising their right to keep and bear arms protected by the Second

Amendment. There are significant penalties for violations of the law.
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31. These restrictions infringe Plaintiffs’ rights guaranteed by the Second
Amendment, which is made applicable to Colorado by the Fourteenth Amendment.
32. The Act’s prohibitions burden the acquisition and possession of firearms and
parts for making firearms, including handguns, for the purpose of self-defense in
the home, where Second Amendment protections are at their zenith.
33. The State cannot meet its burden of justifying these restrictions on the
Second Amendment right of the People by demonstrating that they are consistent
with this Nation’s historical tradition of firearm regulation.
VI. PRAYER FOR RELIEF

Plaintiffs pray that the Court:
34. Enter a declaratory judgment pursuant to 28 U.S.C. § 2201 that the Statute
1s unconstitutional on its and face or as applied;
35. Enter a TRO and preliminary and permanent injunctive relief enjoining
Defendant and his officers, agents, and employees from enforcing the Statute;
36. Award remedies available under 42 U.S.C. § 1983 and all reasonable
attorneys’ fees, costs, and expenses under 42 U.S.C. § 1988, or any other applicable
law;
37.  Grant any such other and further relief as the Court may deem proper.

/s/ Barry K. Arrington

Barry K. Arrington

Arrington Law Firm

4195 Wadsworth Boulevard
Wheat Ridge, Colorado 80033
(303) 205-7870

Email: barry@arringtonpc.com
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EXHIBIT A

,i\ff Act ot )

S

SENATE BILL 23-279

E Y SENATOg (S) Fields andH ansen, Buckner, Coleman, Cutter, Exum,
Gonzales,H inrichsen, Jaquez Lewis, Moreno, Mullica, Sullivan, WinterF.;
also REPRESENTATIVE(S)g oesenecker and Joseph, Froelich, Amabile,

g ird, Brown, Daugherty, deGruy Kennedy, Dickson, g uran, Garcia,
Gonzales-Gutierrez, H amrick, [ erod, Jodeh, Kipp, Lindsay, Lindstedt,
Mabrey, M cCormick, Michaelson Jenet, Ortiz, Parenti, Ricks, Sharbini,
Sirota, Snyder, Story, Valdez, Velasco, Weissman, Willford, Woodrow,
McCluskie.

CONCERNING PROHIBITED ACTIVITY RELATED TO FRE ARMS, AND, IN
CONNECTION THEREWITH, REGULATING FIREARMS AND FIREARM
FRAMES AND RECEIVERS THAT DO NOT HAVE SERIAL NUMBERS;
PROHIBITING MANUFACTURE OF FIREARMS, FRAMES, AND RECEIVERS
BY UNLICENSED PERSONS; ESTABLISHING A PROCESS FOR SERIALIZING
FIREARMS, A MES, AND RECEIVERS; AND DESIGNATING MACHINE
GUN CONVERSION DEVICES AS DANGEROUS WEAPONS.

Be it enacted by the General Assembly of the State of Colorado:

Sg CTION 1. In Colorado R evised Statutes, 18-12-101, add

(1)(b.4), (1)(b.6), (1)(b.8), (1)(b.9), (1)(c.3), (1)(c.5), (1)(g-2), (1)(k), and
(1)(1) as follows:

Capital letters or bold & italic numbers indicate new material added to existing law; dashes
through words or numbers indicate deletions from existing law and such material is not part of

the act. pp 018 18
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18-12-101. Peace officer affirmative defense - definitions. (1) As
used in this article 12, unless the context otherwise requires:

(b.4) "FEDERALLY LICENSED FIREARM DEALER" MEANS A LICENSED
DEALER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(11).

(b.6) "FEDERAL FIREARMS LICENSEE" MEANS A FEDERALLY LICENSED
FIREARM DEALER, FEDERALLY LICENSED FIREARM IMPORTER, AND
FEDERALLY LICENSED FIREARM MANUFACTURER.

(b.8) "FEDERALLY LICENSED FIREARM IMPORTER" MEANS A LICENSED
IMPORTER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(9).

(b.9) "FEDERALLY LICENSED FIREARM MANUFACTURER" MEANS A
LICENSED MANUFACTURER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(10).

(c.3) "FIRE CONTROL COMPONENT" MEANS A COMPONENT
NECESSARY FOR THE FIREARM TO INITIATE, COMPLETE, OR CONTINUE THE
FIRING SEQUENCE, INCLUDING ANY OF THE FOLLOWING: HAMMER, BOLT,
BOLT CARRIER, BREECHBLOCK, CYLINDER, TRIGGER MECHANISM, FIRING PIN,
STRIKER, OR SLIDE RAILS.

(c.5) "FRAME OR RECEIVER OF A FIREARM" MEANS A PART OF A
FIREARM THAT, WHEN THE COMPLETE FIREARM IS ASSEMBLED, IS VISIBLE
FROM THE EXTERIOR AND PROVIDES HOUSING OR A STRUCTURE DESIGNED TO
HOLD OR INTEGRATE ONE OR MORE FIRE CONTROL COMPONENTS, EVEN IF
PINS OR OTHER ATTACHMENTS ARE REQUIRED TO CONNECT THE FIRE
CONTROL COMPONENTS. ANY PART OF A FIREARM IMPRINTED WITH A SERIAL
NUMBER IS PRESUMED TO BE A FRAME OR RECEIVER OF A FIREARM UNLESS
THE FEDERAL BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES
MAKES AN OFFICIAL DETERMINATION OTHERWISE OR THERE IS OTHER
RELIABLE EVIDENCE TO THE CONTRARY.

(g.2) "MACHINE GUN CONVERSION DEVICE" MEANS ANY PART
DESIGNED OR INTENDED, OR COMBINATION OF PARTS DESIGNED OR
INTENDED, FOR USE IN CONVERTING A FIREARM INTO A MACHINE GUN.

(k) "THREE-DIMENSIONAL PRINTER" OR "3-D PRINTER" MEANS A
COMPUTER-AIDED MANUFACTURING DEVICE CAPABLE OF PRODUCING A

PAGE 2-SENATE BILL 23-279
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THREE-DIMENSIONAL OBJECT FROM A THREE-DIMENSIONAL DIGITAL MODEL
THROUGH AN ADDITIVE MANUFACTURING PROCESS THAT INVOLVES THE
LAYERING OF TWO-DIMENSIONAL CROSS SECTIONS FORMED OF A RESIN OR
SIMILAR MATERIAL THAT ARE FUSED TOGETHER TO FORM A
THREE-DIMENSIONAL OBIJECT.

(I)  "UNFINISHED FRAME OR RECEIVER" MEANS ANY FORGING,
CASTING, PRINTING, EXTRUSION, MACHINED BODY, OR SIMILAR ARTICLE
THAT HAS REACHED A STAGE IN MANUFACTURE WHEN IT MAY READILY BE
COMPLETED, ASSEMBLED, OR CONVERTED TO BE USED AS THE FRAME OR
RECEIVER OF A FUNCTIONAL FIREARM; OR THAT IS MARKETED OR SOLD TO
THE PUBLIC TO BECOME OR BE USED AS THE FRAME OR RECEIVER OF A
FUNCTIONAL FIREARM ONCE COMPLETED, ASSEMBLED, OR CONVERTED.

SECTION 2. In Colorado Revised Statutes, add 18-12-111.5 as
follows:

18-12-111.5. Unlawful conduct involving an unserialized
firearm, frame, or receiver - exceptions - penalties - authority to
serialize a firearm. (1) (a) A PERSON SHALL NOT KNOWINGLY POSSESS OR
TRANSPORT AN UNFINISHED FRAME OR RECEIVER; EXCEPT THATIT IS NOT AN
OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED BY FEDERAL
LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN IMPRINTED
WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THISSUBSECTION (1) DOESNOT APPLY TO A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER
ACTING WITHIN THE SCOPE OF THE IMPORTER'S OR MANUFACTURER'S
LICENSE.

(2) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL,
TRANSFER, OR PURCHASE AN UNFINISHED FRAME OR RECEIVER; EXCEPT THAT
IT IS NOT AN OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED
BY FEDERAL LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (2) DOES NOT APPLY TO:

PAGE 3-SENATE BILL 23-279
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(I) A SALE, OFFER TO SELL, TRANSFER, OR PURCHASE IF THE
PURCHASER IS A FEDERAL FIREARMS LICENSEE; OR

(II) ATEMPORARY TRANSFER TO A FEDERAL FIREARMS LICENSEE FOR
THE PURPOSE OF HAVING THE FIREARM OR FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT TO SUBSECTION (7)
OF THIS SECTION.

(3) (a) A PERSON SHALL NOT KNOWINGLY POSSESS, PURCHASE,
TRANSPORT, OR RECEIVE A FIREARM OR FRAME OR RECEIVER OF A FIREARM
THAT IS NOT IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(b) THIS SUBSECTION (3) DOES NOT APPLY IF:

(I) THE PERSON POSSESSING, PURCHASING, TRANSPORTING, OR
RECEIVING THE FIREARM OR THE FRAME OR RECEIVER OF A FIREARM IS A
FEDERALLY LICENSED FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM
MANUFACTURER; OR

(II) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968.

(4) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL, OR
TRANSFER A FIREARM OR FRAME OR RECEIVER OF A FIREARM THAT IS NOT
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (4) DOES NOT APPLY IF:

(I) THE PERSON SELLING, OFFERING TO SELL, OR TRANSFERRING THE
FIREARM OR FRAME OR RECEIVER OF A FIREARM IS A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER, AND

THE PERSON PURCHASING OR RECEIVING THE FIREARM OR FRAME OR
RECEIVER OF A FIREARM IS A FEDERALLY LICENSED FIREARM IMPORTER OR
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FEDERALLY LICENSED FIREARM MANUFACTURER;

(I1) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968; OR

(II) THE TRANSFER IS A TEMPORARY TRANSFER TO A FEDERAL
FIREARMS LICENSEE FOR THE PURPOSE OF HAVING THE FIREARM OR FRAME
OR RECEIVER OF A FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT
TO SUBSECTION (7) OF THIS SECTION.

(5) (a) (I) A PERSON SHALL NOT MANUFACTURE OR CAUSE TO BE
MANUFACTURED, INCLUDING THROUGH THE USE OF A THREE-DIMENSIONAL
PRINTER, A FRAME OR RECEIVER OF A FIREARM.

(IT) THIS SUBSECTION (5)(a) DOES NOT APPLY TO A FEDERALLY
LICENSED FIREARM MANUFACTURER.

(b) (I) A PERSON WHO OWNS, ON THE DAY BEFORE THE EFFECTIVE
DATE OF THIS SECTION, A FIREARM OR A FRAME OR RECEIVER OF A FIREARM
THAT THE PERSON MANUFACTURED AND THAT IS NOT IMPRINTED WITH A
SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE SHALL, NO LATER THAN
JANUARY 1, 2024, HAVE THE FIREARM OR THE FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(II) THIS SUBSECTION (5)(b) DOES NOT APPLY TO A FEDERAL
FIREARMS LICENSEE.

(6) (a) A PERSON WHO VIOLATES SUBSECTION (1), (2), (3), (4), OR
(5)(a) OF THIS SECTION COMMITS UNLAWFUL CONDUCT INVOLVING AN
UNSERIALIZED FIREARM, FRAME, OR RECEIVER.

(b) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,

FRAME, OR RECEIVER IS A CLASS 1 MISDEMEANOR; EXCEPT THAT A SECOND
OR SUBSEQUENT OFFENSE IS A CLASS 5 FELONY.
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(7)(a) AFEDERALFIREARMS LICENSEEMAY SERIALIZE A FIREARM OR
FRAME OR RECEIVER OF A FIREARM, INCLUDING A FINISHED OR UNFINISHED
FRAME OR RECEIVER, BY IMPRINTING A SERIAL NUMBER ON THE FIREARM,
FRAME, OR RECEIVER. TO SERIALIZE A FIREARM, FRAME, OR RECEIVER, THE
DEALER OR OTHER LICENSEE MUST IMPRINT ON THE FIREARM, FRAME, OR
RECEIVER A SERIAL NUMBER BEGINNING WITH THE DEALER'S OR LICENSEE'S
ABBREVIATED FEDERAL FIREARMS LICENSE NUMBER, WHICH IS THE FIRST
THREE AND LAST FIVE DIGITS OF THE LICENSE NUMBER, FOLLOWED BY A
HYPHEN, BEFORE A UNIQUE IDENTIFICATION NUMBER. THE SERIAL NUMBER
MUST NOT BE DUPLICATED ON ANY OTHER FIREARM, FRAME, OR RECEIVER
SERIALIZED BY THE LICENSEE, AND MUST BE IMPRINTED IN A MANNER THAT
COMPLIES WITH THE REQUIREMENTS IN FEDERAL LAW FOR IMPRINTING A
SERIAL NUMBER ON A FIREARM, INCLUDING THE MINIMUM SIZE AND DEPTH
OF THE SERIAL NUMBER AND THAT THE SERIAL NUMBER IS NOT SUSCEPTIBLE
TO BEING READILY OBLITERATED, ALTERED, OR REMOVED.

(b) THE LICENSEE MUST RETAIN A RECORD CONCERNING A FIREARM,
FRAME, OR RECEIVER SERIALIZED BY THE LICENSEE THAT COMPLIES WITH
THE REQUIREMENTS UNDER FEDERAL LAW FOR THE SALE OF A FIREARM. IN
ADDITION TO ANY RECORD REQUIRED BY FEDERAL LAW, A FEDERAL
FIREARMS LICENSEE THAT IMPRINTS A UNIQUE SERIAL NUMBER ON A
FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS SUBSECTION (7) SHALL
MAKE A RECORD AT THE TIME OF THE TRANSACTION OF EACH TRANSACTION
INVOLVING SERIALIZING A FIREARM, FRAME, OR RECEIVER AND KEEP THAT
RECORD. THE RECORD MUST INCLUDE THE FOLLOWING INFORMATION: THE
DATE, NAME, AGE, AND RESIDENCE OF ANY PERSON TO WHOM THE ITEM IS
TRANSFERRED; AND THE UNIQUE SERIAL NUMBER IMPRINTED ON THE
FIREARM, FRAME, OR RECEIVER. A LICENSEE THAT FAILS TO MAKE AND
RETAIN A RECORD REQUIRED IN THIS SUBSECTION (7)(b) SHALL BE PUNISHED
AS PROVIDED IN SECTION 18-12-403.

(c) RETURNING A NEWLY SERIALIZED FIREARM, FRAME, OR RECEIVER
TO A PERSON AFTER SERIALIZING THE FIREARM, FRAME, OR RECEIVER
PURSUANT TO FEDERAL LAW OR THIS SUBSECTION (7) IS A TRANSFER OF A
FIREARM, AND A FEDERAL FIREARMS LICENSEE THAT IMPRINTS A UNIQUE
SERIAL NUMBER ON THE FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS
SUBSECTION (7) SHALL CONDUCT A BACKGROUND CHECK ON THE
TRANSFEREE PURSUANT TO SECTION 18-12-112.5 BEFORE RETURNING THE
FIREARM TO THE TRANSFEREE. IF THE TRANSFER IS DENIED, THE LICENSEE
SHALL SURRENDER THE FIREARM, FRAME, OR RECEIVER TO A LAW
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ENFORCEMENT AGENCY.

SECTION 3. In Colorado Revised Statutes, amend 18-12-403 as
follows:

18-12-403. Record - failure to make - penalty. Every individual,
firm, or corporation who fails to keep the record provided-forin REQUIRED
PURSUANT TO section 18-12-402 OR SECTION 18-12-111.5 (7)(b), or who
refuses to exhibit such THE record when requested by a police officer, and
any purchaser, lessee, or exchanger of a pistol or revolver who, in
connection with the making of such record, gives false information,
commits a class 2 misdemeanor.

SECTION 4. In Colorado Revised Statutes, 24-33.5-424, amend
(3)(b.3)(X) and (3)(b.3)(XI); and add (3)(b.3)(XII) as follows:

24-33.5-424. National instant criminal background check system
- state point of contact - fee - grounds for denial of firearm transfer -
appeal - rule-making - unlawful acts - instant criminal background
check cash fund - creation. (3) (b.3) In addition to the grounds for denial
specified in subsections (3)(a) and (3)(b) of this section, the bureau shall
deny a transfer of a firearm if the prospective transferee has been convicted
of any of the following offenses committed on or after June 19, 2021, if the
offense is classified as a misdemeanor, or if the prospective transferee has
been convicted in another state or jurisdiction, including a military or
federal jurisdiction, of an offense that, if committed in Colorado, would
constitute any of the following offenses classified as a misdemeanor
offense, within five years prior to the transfer:

(X) Possession of an illegal weapon, as described in section
18-12-102 (4); or

(XI) Unlawfully providing a firearm other than a handgun to a
juvenile, as described in section 18-12-108.7 (3); OR

(XII) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 5. In Colorado Revised Statutes, 18-12-108, amend
(7)(ggg) and (7)(hhh); and add (7)(iii) as follows:
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18-12-108. Possession of weapons by previous offenders. (7) In
addition to a conviction for felony crime as defined in section 24-4.1-302
(1), a felony conviction or adjudication for one of the following felonies
prohibits a person from possessing, using, or carrying upon his or her
person a firearm as defined in section 18-1-901 (3)(h) or any other weapon
that is subject to this article 12 pursuant to subsection (1) or (3) of this
section:

(ggg) A special offender in violation of section 18-18-407 (1)(d)(1I);
and

(hhh) A criminal attempt, complicity, or conspiracy to commit any
of the offenses listed in this subsection (7); AND

(iii) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 6. In Colorado Revised Statutes, 18-12-102, amend (1)
as follows:

18-12-102. Possessing a dangerous or illegal weapon -
affirmative defense - definition. (1) As used in this section, the term
"dangerous weapon" means a firearm silencer, machine gun, MACHINE GUN
CONVERSION DEVICE, short shotgun, short rifle, or ballistic knife.

SECTION 7. Effective date - applicability. This act takes effect
upon passage and applies to offenses committed on or after said date;
except that sections 18-12-111.5 (1) and (3), Colorado Revised Statutes, as
enacted in section 2 of this act, take effect January 1, 2024, and apply to
offenses committed on or after said date.

SECTION 8. Safety clause. The general assembly hereby finds,

PAGE 8-SENATE BILL 23-279
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determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, or safety.

Steve Fenberg mluskie
PRESIDENT OF SPE OF THE HOUSE

THE SENATE OF REPRESENTATIVES

Loia A mubiret. (Qolaus (3 Dpee

Cindi L. Markwell Rg¢bin Jones
SECRETARY OF CHIEF CLERK OF THE HOUSE
THE SENATE OF REPRESENTATIVES

APPROVED T\l Ko 277 2907 2K (oW Mo
(Date and Time)

t

g
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INOR OF TH FTATE OF COLORADO
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

MOTION FOR TEMPORARY INJUNCTION

Plaintiffs National Association for Gun Rights (“NAGR”), Christopher James
Hiestand Richardson (“Richardson”), Max Edwin Schlosser (“Schlosser”), John Mark
Howard (“Howard”), and Rocky Mountain Gun Owners (“RMGQO”) move the Court to
enter a Preliminary Injunction. As grounds for this motion, they state:

I. INTRODUCTION

“Because gunsmithing was a universal need in early America, many early
Americans who were professionals in other occupations engaged in gunsmithing as
an additional occupation or hobby.” Joseph G.S. Greenlee, The American Tradition of
Self-Made Arms (“American Tradition”), 54 St. Mary’s L.J. 35, 66 (2023). The fact

that this tradition arose early on these shores was especially fortunate during the

App.027

27



Case 1:24-cv-00001-GPG-STV Document 8 Filed 01/15/24 Page 2 of 14
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 30

Revolutionary War, because when the British attempted to prevent the Americans
from acquiring firearms and ammunition, the Americans were able to make their
own. Id., at 48.

The tradition of at-home gun-making predates this nation’s founding, extends
through the revolution, and reaches modern times. VanDerStok v. Garland, 86 F.4th
179, 185 (5th Cir. 2023). The federal government has never required a license to build
a firearm for personal use. Id. (internal citation and quotation marks omitted). In
fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries.” Id. (internal
citation and quotation marks omitted; emphasis in original).

Today, privately made firearms (“PMFs”) are often made from readily
purchasable firearm parts kits, standalone frame or receiver parts, and easy-to-
complete frames or receivers. Id. For example, Polymer80, Inc. (“Polymer80”) is an
American manufacturer of parts kits containing firearm parts including unfinished
receivers frequently used for making PMFs. These kits and standalone parts have
never been themselves considered “firearms” under any interpretation of the federal
Gun Control Act of 1968 (“CGA”) and related Bureau of Alcohol, Tobacco, Firearms,
and Explosives (“ATF”) regulations. Id. Further, when made for personal use, PMFs
are not required by the GCA to have a serial number placed on the frame or receiver.
1d.

In VanDerStok, the ATF attempted to bypass Congress and interrupt this

centuries-long tradition through the agency rulemaking process. The Fifth Circuit
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held that the ATF had overstepped its authority and struck down its rule requiring
serial numbers on PMF kits. Id., 86 F.4th at 197.

In 2023, the Colorado General Assembly enacted C.R.S. § 18-12-111.5 (the
“Statute”). A copy of the Statute is attached as Exhibit A. Similar to the ATF rule
struck down in VanDerStok, the Statute imposes burdens on the tradition of privately
made firearms, a tradition that dates back to before the Revolution. Plaintiff’s
proposed conduct of making and possessing PMFs is covered by the plain text of the
Second Amendment. The Statute’s prohibition of that conduct is not consistent with
this Nation’s history and tradition of firearms regulations. Therefore, the Statute
violates Plaintiffs’ Second Amendment rights, and they request the Court to enjoin
this unconstitutional law.

II. FACTS
A. Plaintiffs and Their Proposed Conduct

1. Plaintiff Richardson is a law-abiding citizen of Colorado. Declaration of
Christopher James Hiestand Richardson § 2. He is a member of RMGO. Id. Within
the last two and a half years, Richardson has purchased firearms parts kits from
Polymer80. Id. He has assembled handguns from these kits. Id. Richardson desires
to continue purchasing firearms parts kits and assembling them into firearms free of
the unconstitutional burden on this conduct imposed by the Statute, and but for the
Statute he would in fact continue to do so. Id.

2. Plaintiff Schlosser is a law-abiding citizen of Colorado. Declaration of

Max Edwin Schlosser § 2. He is a member of RMGO. Id. Within the last two years,
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Schlosser has purchased firearms parts kits from Polymer80. Id. He has assembled a
handgun from one of these kits. Id. Schlosser desires to continue purchasing firearms
parts kits and assembling them into firearms free of the unconstitutional burden on
this conduct imposed by the Statute, and but for the Statute he would in fact continue
to do so. Id.

3. Plaintiff Howard is a law-abiding citizen of Colorado. Declaration of
John Mark Howard 9 2. He is a member of both NAGR and RMGO. Id. Within the
last two years, Howard has purchased firearms parts kits from Polymer80. He has
assembled handguns from these kits. Id. Howard desires to continue purchasing
firearms parts kits and assembling them into firearms free of the unconstitutional
burden on this conduct imposed by the Statute, and but for the Statute he would in
fact continue to do so. Id.

4. Plaintiff RMGO is a nonprofit organization. Declaration of Taylor
Rhodes 9 3. RMGO seeks to defend the right of all law-abiding individuals to keep
and bear arms. Id. RMGO has members who reside in Colorado who desire to exercise
their Second Amendment right to acquire firearms parts kits and assemble PMF's
free of the unconstitutional burden on that conduct imposed by the Statute. Id. The
initials of 14 of these members who have engaged in this conduct and desire to
continue to do so are DLW, TS, PH, BA, DM III, LD, RH, TC, IE, JM, DM, AP, TO,
and MR. Id. RMGO represents the interests of these and other of its members. Id.

5. Plaintiff NAGR 1s a nonprofit organization. Rhodes Dec. 4 4. NAGR

seeks to defend the right of all law-abiding individuals to keep and bear arms. Id.
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NAGR has members who reside in Colorado who desire to exercise their Second
Amendment right to acquire firearms parts kits and assemble PMFs free of the
unconstitutional burden on that conduct imposed by the Statute. Id. The initials of
eight of these members who have engaged in this conduct and desire to continue to
do so are SH, TR, RF, LZ, DB, 1B, HH and EdJ. Id. NAGR represents the interests of
these and other of its members. Id.
B. Defendant

6. Defendant Jared S. Polis is the Governor of the State of Colorado. This
action is brought against him in his official capacity. The Colorado Constitution
states that the “supreme executive power of the state shall be vested in the governor,
who shall take care that the laws be faithfully executed.” Colo. Const. Art. IV, § 2.
Colorado has long recognized the practice of naming the governor, in his official role
as the state's chief executive, as the proper Defendant in cases where a party seeks
to enjoin state enforcement of a statute, regulation, ordinance, or policy. See
Developmental Pathways v. Ritter, 178 P.3d 524, 529 (Colo. 2008). The Governor, in
his official capacity, possesses sufficient authority to enforce (and control the
enforcement of) the complained-of statute. Cooke v. Hickenlooper, 2013 WL 6384218,
at *8 (D. Colo. Nov. 27, 2013), aff'd in part sub nom. Colorado Outfitters Ass’n v.
Hickenlooper, 823 F.3d 537 (10th Cir. 2016). Defendant is or will enforce the
unconstitutional provisions of the law against Plaintiffs under color of state law

within the meaning of 42 U.S.C. § 1983.
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C. The Statute
7. C.R.S. § 18-12-111.5(1)(a) states:

A person shall not knowingly possess or transport an unfinished frame or
receiver; except that it is not an offense if the unfinished frame or receiver is
required by federal law to be imprinted with a serial number and has been
imprinted with a serial number by a federal firearms licensee pursuant to
federal law or subsection (7) of this section.

8. C.R.S. § 18-12-111.5(2)(a) states:

A person shall not knowingly sell, offer to sell, transfer, or purchase an
unfinished frame or receiver; except that it is not an offense if the unfinished
frame or receiver is required by federal law to be imprinted with a serial
number and has been imprinted with a serial number by a federal firearms
licensee pursuant to federal law or subsection (7) of this section.

9. C.R.S. § 18-12-111.5(3)(a) states:

A person shall not knowingly possess, purchase, transport, or receive a
firearm or frame or receiver of a firearm that is not imprinted with a serial
number by a federal firearms licensee authorized to imprint a serial number
on a firearm, frame, or receiver pursuant to federal law or subsection (7) of
this section.

10. C.R.S.§18-12-111.5(4)(a) states:

A person shall not knowingly sell, offer to sell, or transfer a firearm or frame
or receiver of a firearm that is not imprinted with a serial number by a
federal firearms licensee authorized to imprint a serial number on a firearm
pursuant to federal law or subsection (7) of this section.

11. C.R.S. §18-12-111.5(5)(a)(I) states:
A person shall not manufacture or cause to be manufactured, including

through the use of a three-dimensional printer, a frame or receiver of a
firearm.

ITI. STANDARD FOR OBTAINING RELIEF
To obtain a preliminary injunction, the movant must show: (1) a substantial

likelihood of success on the merits; (2) irreparable harm to the movant if the
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injunction is denied; (3) the threatened injury outweighs the harm that the
preliminary injunction may cause the opposing party; and (4) the injunction, if issued,
will not adversely affect the public interest. Gen. Motors Corp. v. Urban Gorilla, LLC,
500 F.3d 1222, 1226 (10th Cir. 2007).

IV. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS
A. The Legal Framework of Second Amendment Challenges

The Second Amendment to the United States Constitution declares that “the
right of the people to keep and bear arms shall not be infringed.” U.S. CONST.
amend. II; see also D.C. v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago,
561 U.S. 742 (2010); and New York State Rifle & Pistol Ass’n, Inc. v. Bruen, 597 U.S.
1 (2022). The right to keep and bear arms recognized in the Second Amendment is
made applicable to the states by the Fourteenth Amendment. McDonald, supra. In
Bruen, the Court set forth the following standard for resolving Second Amendment
challenges: “We reiterate that the standard for applying the Second Amendment is
as follows: [1] When the Second Amendment’s plain text covers an individual’s
conduct, the Constitution presumptively protects that conduct. [2] The government
must then justify its regulation by demonstrating that it is consistent with the
Nation’s historical tradition of firearm regulation.” Id., 597 U.S. at 24.
B. The Plain Text Covers Plaintiffs’ Conduct

Handguns are the “quintessential self-defense weapon,” and the right of law-
abiding citizens to acquire them for the purpose of self-defense (especially in the

home) is protected by the Second Amendment. Heller, 554 U.S. at 629. “Applied to
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self-built arms, as long as the type of arm is common, it is protected. For example,
since Heller held that handguns are protected arms, if an individual constructs his
own handgun, it is protected.” American Tradition, 39.

Plaintiffs’ proposed conduct of acquiring and possessing unfinished frames and
receivers and privately made firearms, including handguns, that cannot be traced
through serial numbers is covered by the plain text of the Second Amendment. See
Rigby v. Jennings, 630 F. Supp. 3d 602, 613 (D. Del. 2022) (enjoining Delaware
statute similar to Colorado Statute). Plaintiffs’ proposed conduct of privately
manufacturing firearms, including handguns, is covered by the plain text of the
Second Amendment, because the right to keep and bear arms implies a right to
manufacture arms. See Rigby, 630 F. Supp. 3d at 615.

Because Plaintiffs’ proposed conduct is covered by the plain text of the Second
Amendment, that conduct is presumptively protected by the Constitution, and the
Statute’s prohibition of that conduct is presumptively unconstitutional.

C. The Statute is Not Consistent with the Nation’s History and
Tradition of Firearms Regulation

The State may attempt to rebut the presumption of unconstitutionality by
demonstrating that the Statute is consistent with the Nation’s historical tradition of
firearm regulation. But it is impossible for the State to meet this burden. Since the
earliest colonial days, Americans have manufactured arms. American Tradition, 36.
The ability to defend one’s home and community, hunt, fight wars, and ultimately
win American independence depended largely on the ability to produce arms, and

many Americans made their own arms rather than depend on others. Id.
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“Meanwhile, restrictions on self-made arms have been rare throughout
American history.” Id. Thus, regulations on self-built arms are not longstanding. Id.
“In fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries. All such
restrictions have been enacted within the last decade.” Id. at 78.

It is lawful to build arms for personal use under federal law and in forty-four
states [now 43 with the passage of the Colorado statute], with no special restrictions.
Id. at 80. Only six states [now seven]| and the District of Columbia regulate the
manufacture of arms for personal use. Id. This is almost identical to the jurisdictional
analysis that led the Caetano v. Massachusetts, 577 U.S. 411 (2016) (per curiam)
concurrence to conclude that stun guns were protected arms. Id.

“The correct starting orientation is that no arm may be prohibited. If a plaintiff
challenges the government's prohibition, it is on the government first to prove the
banned arm is dangerous and unusual, and if not that it is not commonly possessed,
or not commonly possessed by law-abiding citizens, or not commonly possessed for
lawful purposes or militia readiness.” Rigby, 630 F. Supp. 3d at 614 n. 13 (D. Del.
2022) (internal citation and quotation marks omitted).

18 U.S.C.A. § 922(k) makes it illegal under federal law to possess any firearm
which has had the importer’s or manufacturer’s serial number removed, obliterated,
or altered. A division of this Court rejected a Second Amendment challenge to the
federal statute in United States v. Avila, 2023 WL 3305934 (D. Colo. May 8, 2023).

Avila 1s distinguishable from this case on at least two grounds. First, the federal
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statute applies only to the obliteration of serial numbers on a previously serialized
firearm sold commercially. In contrast, the Colorado Statute requires law-abiding
citizens to affix serial numbers to firearms made privately for personal use. There is
a significant difference between a statute that prevents a criminal from obliterating
a pre-existing serial number on a commercially manufactured firearm and a statute
that burdens a law-abiding citizen engaged in the centuries-long American tradition
of at-home gun making. Second, the federal statute applies to completed firearms,
whereas the Colorado statute goes much further and requires firearm parts to be
serialized. There is no Founding-era law analogous to a modern law requiring the
serialization of firearm parts. Indeed, such laws arose only in the last decade.
American Tradition, 78.
D. Conclusion

In summary, Plaintiffs have met their burden under Bruen’s “plain text” step.
The plain text of the Second Amendment covers their conduct. The Statute is
therefore presumptively unconstitutional. The State cannot carry its burden under
Bruen’s “history and tradition” step because there is no 18th-century (or even 19th-
or 20th-century) history or tradition of prohibiting the manufacture and possession
of personally made firearms. Accordingly, the State will not be able to rebut the
presumption of unconstitutionality, and Plaintiffs will prevail on the merits.
V. THE REMAINING FACTORS FAVOR ENTRY OF INJUNCTIVE RELIEF
A. Plaintiffs Have Suffered Irreparable Harm

Plaintiffs have established that they will prevail on the merits of their

constitutional claim. Violation of constitutional rights per se constitutes irreparable

10
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injury. Elrod v. Burns, 427 U.S. 347, 373-74 (1976) (loss of constitutional freedom “for
even minimal periods of time” unquestionably constitutes irreparable injury).
Recently, the Ninth Circuit applied the Elrod principle in the Second Amendment
context. Baird v. Bonta, 81 F.4th 1036, 1042 (9th Cir. 2023). In Baird, the court held
that in cases involving a Second Amendment claim, a likelihood of success on the
merits usually establishes irreparable harm. Id., at 1048. Moreover, such a likelihood,
“strongly tips the balance of equities and public interest in favor of granting” an
injunction. Id. See also Ezell v. City of Chicago, 651 F.3d 684, 699 (7th Cir. 2011) (also
applying principle in Second Amendment context); and Free the Nipple-Fort Collins
v. City of Fort Collins, 916 F.3d 792, 805 (10th Cir. 2019) (“Most courts consider the
infringement of a constitutional right enough and require no further showing of
irreparable injury.”); Aposhian v. Barr, 958 F.3d 969, 990 (10th Cir. 2020) (collecting

cases).

B. The Balance of Harms and Public Interest Factors Support Entry of
Injunctive Relief

Finally, the balance of harms and public interest factors! favor injunctive
relief. A plaintiff’s likelihood of success on the merits of a Second Amendment claim
tips the merged third and fourth factors decisively in his favor, because “public
Interest concerns are implicated when a constitutional right has been violated, [and]
all citizens have a stake in upholding the Constitution.” Baird v. Bonta, 81 F.4th

1036, 1042 (9th Cir. 2023) (internal citation and quotation marks omitted; cleaned

1 These factors merge when the government is the opposing party. Nken v. Holder,
556 U.S. 418, 435 (2009).
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up). In Chamber of Com. of U.S. v. Edmondson, 594 F.3d 742, 771 (10th Cir. 2010),
the Tenth Circuit held that when applying these factors courts must be mindful that
even if a state is pursuing a legitimate goal (in that case deterring illegal
immigration), it has no interest in doing so by unconstitutional means, because a
state “does not have an interest in enforcing a law that is likely constitutionally
infirm.” Id. “Moreover, the public interest will perforce be served by enjoining the
enforcement of the invalid provisions of state law.” Id. (internal quotation marks and
citation omitted). See also Utah Licensed Beverage Ass’n v. Leavitt, 256 F.3d 1061,
1076 (10th Cir. 2001) (public interest favors preliminarily enjoining state statutes
likely to be held unconstitutional).

Defendants may argue the Statute furthers an important governmental
interest. But even if the Statute did further an important policy goal, that fact would
be irrelevant under Bruen. Indeed, such an argument is in effect a backdoor means-
end test of the type rejected by Bruen. 597 U.S. at 23 (rejecting means-end scrutiny
in Second Amendment cases). “[T]he government may not simply posit that the
regulation promotes an important interest [such as public safety]. Rather, the
government must demonstrate that the regulation is consistent with this Nation’s
historical tradition of firearm regulation.” Id., 597 U.S. at 17. Bruen’s rejection of
means-end scrutiny would be nullified if courts were to eschew such scrutiny while
examining the merits of a Second Amendment claim, only to bring such scrutiny right
back in when determining whether to grant a remedy for a constitutional violation.

Moreover, “[w]hile the public has an interest in enforcing laws that promote safety or

12
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welfare, the public has no cognizable interest in enforcing laws that are
unconstitutional. Indeed, the public interest is best served by preventing an
unconstitutional enforcement.” Midwest Title Loans, Inc. v. Ripley, 616 F. Supp. 2d
897, 908 (S.D. Ind. 2009), aff'd sub nom. Midwest Title Loans, Inc. v. Mills, 593 F.3d
660 (7th Cir. 2010) (cleaned up) (citing Newsom v. Albemarle Cnty. Sch. Bd., 354 F.3d
249, 261 (4th Cir. 2003)).
IV. A Bond is not Necessary

Courts in the Tenth Circuit have wide discretion under Rule 65(c) in
determining whether to require security and may, therefore, impose no bond
requirement. New Mexico Cattle Growers’ Ass’n v. United States Forest Serv., 2023
WL 2185698, at *3 (D.N.M. Feb. 22, 2023) (internal citations and quotation marks
omitted). A bond is unnecessary in a case that seeks to enforce a constitutional right
against the government. Rocky Mountain Gun Owners v. Polis, 2023 WL 5017253, at
*20 (D. Colo. Aug. 7, 2023). Therefore, Plaintiffs respectfully request that no bond
requirement be imposed.

VI. CONCLUSION

For the foregoing reasons, plaintiffs respectfully request the Court to enter a
temporary restraining order and an order preliminary enjoining enforcement of the
Statute.

/s/ Barry K. Arrington

Barry K. Arrington
Arrington Law Firm

4195 Wadsworth Boulevard
Wheat Ridge, Colorado 80033
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Voice: (303) 205-7870
Email: barrv@arringtonpc.com

CERTIFICATE OF NOTICE TO
THE OFFICE OF THE ATTORNEY GENERAL

The Colorado Attorney General’s Office accepted service of the Summons and
Complaint in this matter on January 15, 2024.

On January 15, 2024, undersigned counsel emailed a copy of the Complaint
and this motion to the following members of the Attorney General’s Second
Amendment team:

Leeann Morrill, First Assistant Attorney General
Emily B. Buckley, Senior Assistant Attorney General
Michael Kotlarczyk, Senior Assistant Attorney General
Peter G. Baumann, Senior Assistant Attorney General
Matthew J. Worthington, Assistant Attorney General
Daniel R. Magalotti, Assistant Attorney General Fellow

at the following email addresses:

leeann.morrill@coag.gov
emily.buckley@coag.gov
mike.kotlarczyk@coag.gov;
peter.baumann@coag.gov
matt.worthington@coag.gov
daniel.magalotti@coag.gov

/s/ Barry K. Arrington

Barry K. Arrington
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An 3\01 ot )

SENATE BILL 23-279

BY SENATOR(S) Fields and Hansen, Buckner, Coleman, Cutter, Exum,
Gonzales, Hinrichsen, Jaquez Lewis, Moreno, Mullica, Sullivan, WinterF.;
also REPRESENTATIVE(S) Boesenecker and Joseph, Froelich, Amabile,
Bird, Brown, Daugherty, deGruy Kennedy, Dickson, Duran, Garcia,
Gonzales-Gutierrez, Hamrick, Herod, Jodeh, Kipp, Lindsay, Lindstedt,
Mabrey, McCormick, Michaelson Jenet, Ortiz, Parenti, Ricks, Sharbini,
Sirota, Snyder, Story, Valdez, Velasco, Weissman, Willford, Woodrow,
McCluskie.

CONCERNING PROHIBITED ACTIVITY RELATED TO FIREARMS, AND, IN
CONNECTION THEREWITH, REGULATING FIREARMS AND FIREARM
FRAMES AND RECEIVERS THAT DO NOT HAVE SERIAL NUMBERS;
PROHIBITING MANUFACTURE OF FIREARMS, FRAMES, AND RECEIVERS
BY UNLICENSED PERSONS; ESTABLISHING A PROCESS FOR SERIALIZING
FIREARMS, FRAMES, AND RECEIVERS; AND DESIGNATING MACHINE
GUN CONVERSION DEVICES AS DANGEROUS WEAPONS.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. In Colorado Revised Statutes, 18-12-101, add

(1)(b.4), (1)(b.6), (1)(b.8), (1)(b.9), (1)(c.3), (1)(c.5), (1)(g-2), (1)(k), and
(1)(1) as follows:

Capital letters or bold & italic numbers indicate new material added to existing law; dashes
through words or numbers indicate deletions from existing law and such material is not part of

the act. pp 041
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18-12-101. Peace officer affirmative defense - definitions. (1) As
used in this article 12, unless the context otherwise requires:

(b.4) "FEDERALLY LICENSED FIREARM DEALER" MEANS A LICENSED
DEALER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(11).

(b.6) "FEDERAL FIREARMS LICENSEE" MEANS A FEDERALLY LICENSED
FIREARM DEALER, FEDERALLY LICENSED FIREARM IMPORTER, AND
FEDERALLY LICENSED FIREARM MANUFACTURER.

(b.8) "FEDERALLY LICENSED FIREARM IMPORTER" MEANS A LICENSED
IMPORTER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(9).

(b.9) "FEDERALLY LICENSED FIREARM MANUFACTURER" MEANS A
LICENSED MANUFACTURER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(10).

(c.3) "FIRE CONTROL COMPONENT" MEANS A COMPONENT
NECESSARY FOR THE FIREARM TO INITIATE, COMPLETE, OR CONTINUE THE
FIRING SEQUENCE, INCLUDING ANY OF THE FOLLOWING: HAMMER, BOLT,
BOLT CARRIER, BREECHBLOCK, CYLINDER, TRIGGER MECHANISM, FIRING PIN,
STRIKER, OR SLIDE RAILS.

(c.5) "FRAME OR RECEIVER OF A FIREARM" MEANS A PART OF A
FIREARM THAT, WHEN THE COMPLETE FIREARM IS ASSEMBLED, IS VISIBLE
FROM THE EXTERIOR AND PROVIDES HOUSING OR A STRUCTURE DESIGNED TO
HOLD OR INTEGRATE ONE OR MORE FIRE CONTROL COMPONENTS, EVEN IF
PINS OR OTHER ATTACHMENTS ARE REQUIRED TO CONNECT THE FIRE
CONTROL COMPONENTS. ANY PART OF A FIREARM IMPRINTED WITH A SERIAL
NUMBER IS PRESUMED TO BE A FRAME OR RECEIVER OF A FIREARM UNLESS
THE FEDERAL BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES
MAKES AN OFFICIAL DETERMINATION OTHERWISE OR THERE IS OTHER
RELIABLE EVIDENCE TO THE CONTRARY.

(g.2) "MACHINE GUN CONVERSION DEVICE" MEANS ANY PART
DESIGNED OR INTENDED, OR COMBINATION OF PARTS DESIGNED OR
INTENDED, FOR USE IN CONVERTING A FIREARM INTO A MACHINE GUN.

(k) "THREE-DIMENSIONAL PRINTER" OR "3-D PRINTER" MEANS A
COMPUTER-AIDED MANUFACTURING DEVICE CAPABLE OF PRODUCING A
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THREE-DIMENSIONAL OBJECT FROM A THREE-DIMENSIONAL DIGITAL MODEL
THROUGH AN ADDITIVE MANUFACTURING PROCESS THAT INVOLVES THE
LAYERING OF TWO-DIMENSIONAL CROSS SECTIONS FORMED OF A RESIN OR
SIMILAR MATERIAL THAT ARE FUSED TOGETHER TO FORM A
THREE-DIMENSIONAL OBIJECT.

(I)  "UNFINISHED FRAME OR RECEIVER" MEANS ANY FORGING,
CASTING, PRINTING, EXTRUSION, MACHINED BODY, OR SIMILAR ARTICLE
THAT HAS REACHED A STAGE IN MANUFACTURE WHEN IT MAY READILY BE
COMPLETED, ASSEMBLED, OR CONVERTED TO BE USED AS THE FRAME OR
RECEIVER OF A FUNCTIONAL FIREARM; OR THAT IS MARKETED OR SOLD TO
THE PUBLIC TO BECOME OR BE USED AS THE FRAME OR RECEIVER OF A
FUNCTIONAL FIREARM ONCE COMPLETED, ASSEMBLED, OR CONVERTED.

SECTION 2. In Colorado Revised Statutes, add 18-12-111.5 as
follows:

18-12-111.5. Unlawful conduct involving an unserialized
firearm, frame, or receiver - exceptions - penalties - authority to
serialize a firearm. (1) (a) A PERSON SHALL NOT KNOWINGLY POSSESS OR
TRANSPORT AN UNFINISHED FRAME OR RECEIVER; EXCEPT THATIT IS NOT AN
OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED BY FEDERAL
LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN IMPRINTED
WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THISSUBSECTION (1) DOESNOT APPLY TO A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER
ACTING WITHIN THE SCOPE OF THE IMPORTER'S OR MANUFACTURER'S
LICENSE.

(2) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL,
TRANSFER, OR PURCHASE AN UNFINISHED FRAME OR RECEIVER; EXCEPT THAT
IT IS NOT AN OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED
BY FEDERAL LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (2) DOES NOT APPLY TO:
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(I) A SALE, OFFER TO SELL, TRANSFER, OR PURCHASE IF THE
PURCHASER IS A FEDERAL FIREARMS LICENSEE; OR

(II) ATEMPORARY TRANSFER TO A FEDERAL FIREARMS LICENSEE FOR
THE PURPOSE OF HAVING THE FIREARM OR FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT TO SUBSECTION (7)
OF THIS SECTION.

(3) (a) A PERSON SHALL NOT KNOWINGLY POSSESS, PURCHASE,
TRANSPORT, OR RECEIVE A FIREARM OR FRAME OR RECEIVER OF A FIREARM
THAT IS NOT IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(b) THIS SUBSECTION (3) DOES NOT APPLY IF:

(I) THE PERSON POSSESSING, PURCHASING, TRANSPORTING, OR
RECEIVING THE FIREARM OR THE FRAME OR RECEIVER OF A FIREARM IS A
FEDERALLY LICENSED FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM
MANUFACTURER; OR

(II) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968.

(4) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL, OR
TRANSFER A FIREARM OR FRAME OR RECEIVER OF A FIREARM THAT IS NOT
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (4) DOES NOT APPLY IF:

(I) THE PERSON SELLING, OFFERING TO SELL, OR TRANSFERRING THE
FIREARM OR FRAME OR RECEIVER OF A FIREARM IS A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER, AND

THE PERSON PURCHASING OR RECEIVING THE FIREARM OR FRAME OR
RECEIVER OF A FIREARM IS A FEDERALLY LICENSED FIREARM IMPORTER OR
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FEDERALLY LICENSED FIREARM MANUFACTURER;

(I1) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968; OR

(II) THE TRANSFER IS A TEMPORARY TRANSFER TO A FEDERAL
FIREARMS LICENSEE FOR THE PURPOSE OF HAVING THE FIREARM OR FRAME
OR RECEIVER OF A FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT
TO SUBSECTION (7) OF THIS SECTION.

(5) (a) (I) A PERSON SHALL NOT MANUFACTURE OR CAUSE TO BE
MANUFACTURED, INCLUDING THROUGH THE USE OF A THREE-DIMENSIONAL
PRINTER, A FRAME OR RECEIVER OF A FIREARM.

(IT) THIS SUBSECTION (5)(a) DOES NOT APPLY TO A FEDERALLY
LICENSED FIREARM MANUFACTURER.

(b) (I) A PERSON WHO OWNS, ON THE DAY BEFORE THE EFFECTIVE
DATE OF THIS SECTION, A FIREARM OR A FRAME OR RECEIVER OF A FIREARM
THAT THE PERSON MANUFACTURED AND THAT IS NOT IMPRINTED WITH A
SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE SHALL, NO LATER THAN
JANUARY 1, 2024, HAVE THE FIREARM OR THE FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(II) THIS SUBSECTION (5)(b) DOES NOT APPLY TO A FEDERAL
FIREARMS LICENSEE.

(6) (a) A PERSON WHO VIOLATES SUBSECTION (1), (2), (3), (4), OR
(5)(a) OF THIS SECTION COMMITS UNLAWFUL CONDUCT INVOLVING AN
UNSERIALIZED FIREARM, FRAME, OR RECEIVER.

(b) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,

FRAME, OR RECEIVER IS A CLASS 1 MISDEMEANOR; EXCEPT THAT A SECOND
OR SUBSEQUENT OFFENSE IS A CLASS 5 FELONY.
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(7)(a) AFEDERALFIREARMS LICENSEEMAY SERIALIZE A FIREARM OR
FRAME OR RECEIVER OF A FIREARM, INCLUDING A FINISHED OR UNFINISHED
FRAME OR RECEIVER, BY IMPRINTING A SERIAL NUMBER ON THE FIREARM,
FRAME, OR RECEIVER. TO SERIALIZE A FIREARM, FRAME, OR RECEIVER, THE
DEALER OR OTHER LICENSEE MUST IMPRINT ON THE FIREARM, FRAME, OR
RECEIVER A SERIAL NUMBER BEGINNING WITH THE DEALER'S OR LICENSEE'S
ABBREVIATED FEDERAL FIREARMS LICENSE NUMBER, WHICH IS THE FIRST
THREE AND LAST FIVE DIGITS OF THE LICENSE NUMBER, FOLLOWED BY A
HYPHEN, BEFORE A UNIQUE IDENTIFICATION NUMBER. THE SERIAL NUMBER
MUST NOT BE DUPLICATED ON ANY OTHER FIREARM, FRAME, OR RECEIVER
SERIALIZED BY THE LICENSEE, AND MUST BE IMPRINTED IN A MANNER THAT
COMPLIES WITH THE REQUIREMENTS IN FEDERAL LAW FOR IMPRINTING A
SERIAL NUMBER ON A FIREARM, INCLUDING THE MINIMUM SIZE AND DEPTH
OF THE SERIAL NUMBER AND THAT THE SERIAL NUMBER IS NOT SUSCEPTIBLE
TO BEING READILY OBLITERATED, ALTERED, OR REMOVED.

(b) THE LICENSEE MUST RETAIN A RECORD CONCERNING A FIREARM,
FRAME, OR RECEIVER SERIALIZED BY THE LICENSEE THAT COMPLIES WITH
THE REQUIREMENTS UNDER FEDERAL LAW FOR THE SALE OF A FIREARM. IN
ADDITION TO ANY RECORD REQUIRED BY FEDERAL LAW, A FEDERAL
FIREARMS LICENSEE THAT IMPRINTS A UNIQUE SERIAL NUMBER ON A
FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS SUBSECTION (7) SHALL
MAKE A RECORD AT THE TIME OF THE TRANSACTION OF EACH TRANSACTION
INVOLVING SERIALIZING A FIREARM, FRAME, OR RECEIVER AND KEEP THAT
RECORD. THE RECORD MUST INCLUDE THE FOLLOWING INFORMATION: THE
DATE, NAME, AGE, AND RESIDENCE OF ANY PERSON TO WHOM THE ITEM IS
TRANSFERRED; AND THE UNIQUE SERIAL NUMBER IMPRINTED ON THE
FIREARM, FRAME, OR RECEIVER. A LICENSEE THAT FAILS TO MAKE AND
RETAIN A RECORD REQUIRED IN THIS SUBSECTION (7)(b) SHALL BE PUNISHED
AS PROVIDED IN SECTION 18-12-403.

(c) RETURNING A NEWLY SERIALIZED FIREARM, FRAME, OR RECEIVER
TO A PERSON AFTER SERIALIZING THE FIREARM, FRAME, OR RECEIVER
PURSUANT TO FEDERAL LAW OR THIS SUBSECTION (7) IS A TRANSFER OF A
FIREARM, AND A FEDERAL FIREARMS LICENSEE THAT IMPRINTS A UNIQUE
SERIAL NUMBER ON THE FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS
SUBSECTION (7) SHALL CONDUCT A BACKGROUND CHECK ON THE
TRANSFEREE PURSUANT TO SECTION 18-12-112.5 BEFORE RETURNING THE
FIREARM TO THE TRANSFEREE. IF THE TRANSFER IS DENIED, THE LICENSEE
SHALL SURRENDER THE FIREARM, FRAME, OR RECEIVER TO A LAW
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ENFORCEMENT AGENCY.

SECTION 3. In Colorado Revised Statutes, amend 18-12-403 as
follows:

18-12-403. Record - failure to make - penalty. Every individual,
firm, or corporation who fails to keep the record provided-forin REQUIRED
PURSUANT TO section 18-12-402 OR SECTION 18-12-111.5 (7)(b), or who
refuses to exhibit such THE record when requested by a police officer, and
any purchaser, lessee, or exchanger of a pistol or revolver who, in
connection with the making of such record, gives false information,
commits a class 2 misdemeanor.

SECTION 4. In Colorado Revised Statutes, 24-33.5-424, amend
(3)(b.3)(X) and (3)(b.3)(XI); and add (3)(b.3)(XII) as follows:

24-33.5-424. National instant criminal background check system
- state point of contact - fee - grounds for denial of firearm transfer -
appeal - rule-making - unlawful acts - instant criminal background
check cash fund - creation. (3) (b.3) In addition to the grounds for denial
specified in subsections (3)(a) and (3)(b) of this section, the bureau shall
deny a transfer of a firearm if the prospective transferee has been convicted
of any of the following offenses committed on or after June 19, 2021, if the
offense is classified as a misdemeanor, or if the prospective transferee has
been convicted in another state or jurisdiction, including a military or
federal jurisdiction, of an offense that, if committed in Colorado, would
constitute any of the following offenses classified as a misdemeanor
offense, within five years prior to the transfer:

(X) Possession of an illegal weapon, as described in section
18-12-102 (4); or

(XI) Unlawfully providing a firearm other than a handgun to a
juvenile, as described in section 18-12-108.7 (3); OR

(XII) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 5. In Colorado Revised Statutes, 18-12-108, amend
(7)(ggg) and (7)(hhh); and add (7)(iii) as follows:
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18-12-108. Possession of weapons by previous offenders. (7) In
addition to a conviction for felony crime as defined in section 24-4.1-302
(1), a felony conviction or adjudication for one of the following felonies
prohibits a person from possessing, using, or carrying upon his or her
person a firearm as defined in section 18-1-901 (3)(h) or any other weapon
that is subject to this article 12 pursuant to subsection (1) or (3) of this
section:

(ggg) A special offender in violation of section 18-18-407 (1)(d)(1I);
and

(hhh) A criminal attempt, complicity, or conspiracy to commit any
of the offenses listed in this subsection (7); AND

(iii) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 6. In Colorado Revised Statutes, 18-12-102, amend (1)
as follows:

18-12-102. Possessing a dangerous or illegal weapon -
affirmative defense - definition. (1) As used in this section, the term
"dangerous weapon" means a firearm silencer, machine gun, MACHINE GUN
CONVERSION DEVICE, short shotgun, short rifle, or ballistic knife.

SECTION 7. Effective date - applicability. This act takes effect
upon passage and applies to offenses committed on or after said date;
except that sections 18-12-111.5 (1) and (3), Colorado Revised Statutes, as
enacted in section 2 of this act, take effect January 1, 2024, and apply to
offenses committed on or after said date.

SECTION 8. Safety clause. The general assembly hereby finds,
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determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, or safety.

Steve Fenberg mluskie
PRESIDENT OF SPE OF THE HOUSE

THE SENATE OF REPRESENTATIVES

Loia A mubiret. (Qolaus (3 Dpee

Cindi L. Markwell Rg¢bin Jones
SECRETARY OF CHIEF CLERK OF THE HOUSE
THE SENATE OF REPRESENTATIVES

APPROVED T\l Ko 277 2907 2K (oW Mo
(Date and Time)

t

g

MY

, I
INOR OF TH FTATE OF COLORADO

PAGE 9-SENATE BILL 23-279

App.049

49



Case 1:24-cv-00001-GPG-STV Document 8-2 Filed 01/15/24 Page 1 of 2
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024  Page: 52

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
Y:

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF JOHN MARK HOWARD

1. My name is John Howard. I am over the age of 21 and have personal
knowledge of the matters set forth in this Declaration.

2 I am a law-abiding citizen of Colorado. I am a member of both National
Association for Gun Rights and Rocky Mountain Gun Owners. Within the last two
years, I have purchased firearms parts kits from Polymer80, Inc. I have assembled
handguns from these kits. I desire to continue purchasing firearms parts kits and
assembling them into firearms free of the unconstitutional burden on this conduct
1imposed by C.R.S. § 18-12-111.5, and but for that statute I would in fact continue to

do so.
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I, John Howard, pursuant to 28 U.S.C. § 1746, declare under penalty of
perjury that I have reviewed the foregoing, that I am competent to testify in this
matter, and that the facts contained therein are true and correct.

LU

Jo n Howard

Date: January /Z 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF TAYLOR RHODES

1. My name is Taylor Rhodes. I am over the age of 21 and have personal
knowledge of the matters set forth in this Declaration.

2. I am the Executive Director of Plaintiff Rocky Mountain Gun Owners
(“RMGQO”). I am the Communications Director for National Association for Gun
Rights (“NAGR”).

3. Plaintiff RMGO is a nonprofit organization. RMGO seeks to defend the
right of all law-abiding individuals to keep and bear arms. RMGO has members who
reside in Colorado who desire to exercise their Second Amendment right to acquire
firearms parts kits and assemble personally made firearms free of the

unconstitutional burden on that conduct imposed by C.R.S.§ 18-12-111.5. The

App.052 -



Case 1:24-cv-00001-GPG-STV Document 8-3 Filed 01/15/24 Page 2 of 2
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 55

initials of 14 of these members who have engaged in this conduct and desire to
continue to do so are DLW, TS, PH, BA, DM III, LD, RH, TC, IE, JM, DM, AP, TO,
and MR. RMGO represents the interests of these and other of its members.

4. Plaintiff NAGR is a nonprofit organization. NAGR seeks to defend the
right of all law-abiding individuals to keep and bear arms. NAGR has members who
reside in Colorado who desire to exercise their Second Amendment right to acquire
firearms parts kits and assemble personally made firearms free of the
unconstitutional burden on that conduct imposed by C.R.S.§ 18-12-111.5. The
initials of eight of these members who have engaged in this conduct and desire to
continue to do so are SH, TR, RF, LZ, DB, 1B, HH and EJ. NAGR represents the
interests of these and other of its members.

I, Taylor Rhodes, pursuant to 28 U.S.C. § 1746, declare under penalty of
perjury that I have reviewed the foregoing, that I am competent to testify in this
matter, and that the facts contained therein are true and correct.

— 7P A

Tayfor Rhodes

Date: January 10, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
v,

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF CHRISTOPHER JAMES HIESTAND RICHARDSON

1. My name is Christopher Richardson. I am over the age of 21 and have
personal knowledge of the matters set forth in this Declaration.

2, I am a law-abiding citizén of Colorado. I am a member of Rocky
Mountain Gun Owners. Within the last two and a half years, I have purchased -
firearms parts kits from Polymer80, Inc. I have assembled handguns from these
kits. I desire to continue purchasing firearms parts kits and assembling them into
firearms free of the unconstitutional burden on this conduct imposed by C.R.S. § 18-

12-111.5, and but for that statute I would in fact continue to do so.
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I, Christopher Richardson, pursuant to 28 U.S.C. § 1746, declare under
penalty of perjury that I have reviewed the foregoing, that T am competent to testify

in this matter, and that the facts contained therein are true and correct.

o s T "

(\%mmﬁ‘»hriﬁtﬁgher Richardson

Date: January _ur, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF MAX EDWIN SCHLOSSER

My name is Max Schlosser. | am over the age of 21 and have personal
knowledge of the matters set forth in this Declaration.

I am a law-abiding citizen of Colorado. | am a member of Rocky Mountain
Gun Owners. Within the last two years, | have purchased firearms parts kits from
Polymer80, Inc. | have assembled a handgun from one of these kits. | desire to continue
purchasing firearms parts kits and assembling them into firearms free of the
unconstitutional burden on this conduct imposed by C.R.S. § 18-12-111.5, and but for

that statute | would in fact continue to do so.
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I, Max Schlosser, pursuant to 28 U.S.C. § 17486, declare under penalty of perjury
that | have reviewed the foregoing, that | am competent to testify in this matter, and that

the‘ facts contained therein are trye and correct.

Max Schlosser

Date: January 10, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS,
CHRISTOPHER JAMES HIESTAND, RICHARDSON MAX, EDWIN
SCHLOSSER, JOHN MARK HOWARD, and ROCKY MOUNTAIN GUN
OWNERS,

Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

THE GOVERNOR'’S OPPOSITION TO PLAINTIFF’'S MOTION FOR TEMPORARY
INJUNCTION [DOC. NO. 8]

Under federal law, firearms sold in the United States must bear a serial number.
Law enforcement uses these numbers to trace firearms used in crimes to the point of sale.
But a dangerous loophole has emerged in recent years. Until recently, unassembled
firearm parts have not been subject to the serialization requirement, even though the parts
are often purchased as part of a kit that can be easily assembled at home.

The use of these untraceable “ghost guns” in crimes has spiked in recent years,
creating challenges for law enforcement and undermining public safety. In response,
Colorado last year passed Senate Bill 23-279 (SB 23-279 or the “Act”), which makes it
unlawful to possess or transport certain firearm components that are not imprinted with a
serial number. Plaintiffs seek a preliminary injunction against the enforcement of the Act,

arguing that it violates their Second Amendment right to “keep and bear Arms.” But the Act

App.058 -



Case 1:24-cv-00001-GPG-STV Document 23 Filed 02/28/24 Page 2 of 16
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 61

does not prohibit the use or possession of any firearm, or even any firearm part. Instead, it
merely requires anyone possessing an unserialized firearm part to obtain a serialization.
The Act therefore does not interfere with the Plaintiffs’ Second Amendment right to “keep
and bear Arms”—they can keep and bear any arm they want, so long as they obtain a
serial number. And even if the Act did implicate their Second Amendment rights, it is
consistent with the nation’s history and tradition of regulating self-made arms and firearm
components. Plaintiffs’ motion for preliminary injunction should therefore be denied.
BACKGROUND

“In the mid-19t" century, major arms manufacturers began stamping serial numbers
on firearms.” Resp. Appx., DeLay Dec., p. 6, | 6. States found these useful in investigating
crimes and “began incorporating these numbers into firearms law in the early twentieth
century.” Id. In 1934, the federal government started requiring particularly dangerous
firearms (such as fully automatic weapons and sawed-off shotguns) to bear a
“manufacturer’s number,” which was expanded in 1958 to require serial numbering for
nearly all new firearms. Resp. Appx., Spitzer Dec.; pp. 74-75, | 18. Serialization does not
affect a firearm’s functionality.” Id., p. 75, { 11.

The law did not require hobbyists who made their own firearms to serialize them.
Resp. Appx., DelLay Dec., pp. 6-7, q 7. But this exception has created serious
consequences, as technological changes over the last fifteen years have led to the
proliferation of gun kits and 3D-printed firearms, which allow for easy-to-assemble firearms
that are not subject to serialization requirements or background checks. /d., pp. 6-8, 11 7-
9. The last decade has seen a dramatic increase in the use of ghost guns to commit
crimes. Between 2017 and 2021, the U.S. Bureau of Alcohol, Tobacco, Firearms, and
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Explosives (ATF) reported a 1000% increase in ghost guns recovered by law enforcement,
a number that undoubtedly undercounts the actual use of such firearms in crimes. Resp.
Appx., Webster Dec., pp. 294-296, | 7. According to one study, ghost guns may now
account for as many as one out of every four firearms used in a violent crime, despite
representing a much smaller share of the overall firearms market. /d., pp. 296-297, ] 8.

In response, Colorado enacted SB 23-279, which makes it unlawful to “knowingly
possess, purchase, transport, or receive a firearm or frame or receiver of a firearm that is
not imprinted with a serial number.” Colo. Rev. Stat. § 18-12-111.5(3)(a). The Act
authorizes firearm dealers (also known as federal firearms licensees) to serialize a frame
or receiver. Id. § 18-12-111.5(7)(a). ATF has also promulgated a regulation in response to
the public safety risk posed by ghost guns, requiring serialization for ghost guns and
frames and receivers. See Definition of “Frame or Receiver” and Identification of Firearms,
87 Fed. Reg. 24652 (Apr. 26, 2022). That regulation is currently being challenged under
the Administrative Procedures Act (but not under the Second Amendment). See
VanDerStok v. Garland, 86 F.4th 179 (5th Cir. 2023), cert. filed Feb. 7, 2024.

Plaintiffs sued the Governor and moved for a preliminary injunction against the law,

arguing that it violates their rights under the Second Amendment. Mot., Doc 8, at 3.’

' The Governor, sued here in his official capacity, enjoys 11" Amendment immunity from
any claims for prospective relief because he does not “have a particular duty to enforce the
statute in question and a demonstrated willingness to exercise that duty.” Peterson v.
Martinez, 707 F.3d 1197, 1205 (10th Cir. 2013) (quotations omitted); see also Ex parte
Young, 209 U.S. 123, 157 (1908). However, for the purpose of defending the Act from
Plaintiffs’ claims for declaratory and injunctive relief, the Governor agrees to waive his
sovereign immunity and consents to be sued in this Court, only in this case, only in his
official capacity, and only for prospective relief. See MCI Telecomms. Corp. v. Pub. Serv.
Comm’n of Utah, 216 F.3d 929, 935 (10th Cir. 2000) (“[A] state may waive its sovereign
immunity by consenting to suit in federal court.”).
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LEGAL STANDARD

A preliminary injunction is an “extraordinary remedy” for which “the right to relief
must be clear and unequivocal.” Schrier v. University of Colorado, 427 F.3d 1253, 1258
(10t 2005) (quoting SCFC ILC, Inc. v. Visa USA, Inc., 936 F.2d 1096, 1098 (10" Cir.
1991)). The factors for a preliminary injunction are: “(1) a substantial likelihood of success
on the merits, (2) that the plaintiff will suffer irreparable injury if the preliminary injunction is
denied, (3) that the threatened injury to the plaintiff outweighs the injury to the defendant(s)
caused by the preliminary injunction, and (4) that an injunction is not adverse to the public
interest.” Aid for Women v. Foulston, 441 F.3d 1101, 1115 (10" Cir. 2006).

“[P]reliminary injunctions that alter the status quo” are “disfavored” in the Tenth
Circuit and so require a heightened showing. Fund. Church of Jesus Christ of Latter-Day
Saints v. Horne, 698 F.3d 1295, 1301 (10 Cir. 2012). Here, Plaintiffs seek to alter the
status quo by enjoining a Colorado law. Therefore, Plaintiffs “must ‘make a strong showing
both with regard to the likelihood of success on the merits and with regard to the balance
of the harms.” Fish v. Kobach, 840 F.3d 710, 724 (10" Cir. 2016) (quotations omitted).

ARGUMENT

. Plaintiffs are unlikely to succeed on the merits.

Plaintiffs lack standing to bring the present action and so are unlikely to succeed on
the merits. And even if they had standing, they are unlikely to succeed on the merits
because the proscribed conduct is not covered by the plain text of the Second
Amendment, and § 18-12-111.5 is consistent with the Nation’s historical tradition of

firearms regulation.
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A. Plaintiffs do not have Article Ill standing.

Standing is jurisdictional. See Colo. Envil. Coalition v. Wenker, 353 F.3d 1221,
1227 (10th Cir. 2004). Accordingly, “plaintiffs bear the burden of establishing standing.”
Colo. Outfitters Ass’n v. Hickenlooper, 823 F.3d 537, 544 (10th Cir. 2016).

For Article Ill standing, a plaintiff must demonstrate, among other things, “an injury
in fact . . . which is (a) concrete and particularized, and (b) actual or imminent, not
conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)
(citations omitted). “A ‘concrete’ injury must . . . actually exist.” Spokeo, Inc. v. Robins, 578
U.S. 330, 340 (2016). Accordingly, plaintiffs’ injuries must be “real, and not abstract.” /d.

None of the Plaintiffs can establish standing. In their identical declarations, each
individual Plaintiff alleges that they have purchased and assembled firearms from firearm
kits in the past, that they “desire to continue purchasing firearms parts kits and assembling
them into firearms free of the unconstitutional burden on this conduct imposed by C.R.S.

§ 18-12-111.5, and but for that statute, [they] would in fact continue to do so.” See e.g.
Howard Dec., Doc. 8-2, || 2; Richardson Dec., Doc. 8-4, q[ 2; Schlosser Dec., Doc. 8-5, p.1.
But the Act doesn’t prevent any of the Plaintiffs from purchasing kits and assembling
firearms. The Act only requires that Plaintiffs obtain a serialization from a federal firearm
licensee. Plaintiffs thus have not pointed to an injury that “actually exist[s]” because the
statute does not proscribe their proposed conduct. Spokeo, 578 U.S. at 340.

NAGR and RMGO also lack standing. They assert standing based on the interests
of certain of their members, which they represent. See Rhodes Dec., Doc. 8-3, {1 3 & 4.
For those members, NAGR and RMGO identify the same supposed injury: their members’
“desire to exercise their Second Amendment right to acquire firearm parts kits and

5
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assemble personally made firearms free of the unconstitutional burden on that conduct
imposed by C.R.S. § 18-12-111.5.” Id. Because the statute does not prevent them from
acquiring and assembling firearms from firearm part kits, they have identified no actual
injury caused by the statute. Plaintiffs therefore lack standing and are not entitled to the
extraordinary remedy of a preliminary injunction.

B. SB 23-279 is constitutional.

Even if Plaintiffs have standing, they are unlikely to succeed on the merits of their
challenge because the Act is constitutional. The Second Amendment provides: “A well
regulated Militia, being necessary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.” U.S. Const. amend. Il. The Supreme Court
has held “that the Second Amendment conferred an individual right to keep and bear
arms.” District of Columbia v. Heller, 554 U.S. 570, 595 (2008). But “[0]f course][,] the right
[is] not unlimited.” Id. “Properly interpreted, the Second Amendment allows a ‘variety’ of
gun regulations.” New York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1, 80
(2022) (Kavanaugh, J. concurring). For example, states may regulate certain “dangerous
and unusual” arms. Heller, 554 U.S. at 622-24, 627. And states can impose reasonable
regulations based on unique factors present in their jurisdictions. McDonald v. City of
Chicago, 561 U.S. 742, 785 (“[S]tate and local experimentation with reasonable firearms
regulations will continue under the Second Amendment.”)

The Court has established a two-step framework to resolve Second Amendment
challenges. First, the Court considers whether “the Second Amendment’s plain text covers
an individual’s conduct.” Bruen, 597 U.S. at 17. If it does, the Second Amendment
“‘presumptively protects that conduct.” /d. The burden then falls on the government to
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“justify its regulation by demonstrating that it is consistent with the Nation’s historical
tradition of firearm regulation.” /d. at 2130.

1. Plaintiffs cannot satisfy the first step of the Bruen test because the
plain text of the Second Amendment does not cover Plaintiff’s
proposed conduct.?

The plain text of the Second Amendment does not include a right to assemble
unserialized firearms from a purchased firearms kit. The Second Amendment protects “an
individual right to keep and bear arms.” Heller, 554 U.S. at 595. Colorado’s ghost gun
statute does not implicate this right. First, the statute does not infringe Plaintiffs’ right to
‘bear Arms.” That phrase “has a meaning that refers to carrying for a particular purpose—
confrontation.” Heller, 554 U.S. at 584; see also Bruen, 597 U.S. at 32 (holding the word

bear’ naturally encompasses public carry”). Second, the statute also does not infringe

Plaintiffs’ right to “keep Arms.” Historically, “[k]leep arms’ was simply a common way of
referring to possessing arms[.]” Heller, 554 U.S. at 583. Unlike the laws at issue in Heller
and McDonald, which precluded individuals from keeping handguns in their homes, this
statute does not make possession of any firearm illegal. The statute does not prohibit
Plaintiffs from possessing any particular arm or category of arms. Instead, the statute
simply requires that, if an individual possesses a firearm or firearm component without a

serialized number, then they must get a serialization affixed. See Colo. Rev. Stat. § 18-12-

111.5. The individual’s right to keep their Arms is unimpeded.

2 The Bruen Court did not expressly allocate the burden for determining whether the
Second Amendment’s plain text covers an individual’s conduct. 597 U.S. at 17.
Accordingly, the “default rule” prevails, in which Plaintiffs “bear the risk of failing to prove
their claims.” Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 56 (2005). Most courts have
lodged Bruen'’s initial burden with civil plaintiffs. See, e.g., Rocky Mountain Gun Owners v.
Polis, No. 23-cv-01077-PAB, 2023 WL 5017253, at *10 (D. Colo. Aug. 7, 2023).

7
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Relatedly, “individual self-defense is ‘the central component’ of the Second
Amendment.” McDonald, 561 U.S. at 767 (quoting Heller, 554 U.S. at 599). Requiring a
serial number on firearms and firearm parts does not interfere with an individual’s ability to
defend themself. Accordingly, even if, as Plaintiffs contend, “gunsmithing was a . . . hobby”
in early America, Mot. at 1, minor regulations of that hobby—such as affixing a serial
number—have no bearing on the Second Amendment’s central concern of self-defense.
See Planned Parenthood of SE Penn. v. Casey, 505 U.S. 833, 988 (1992) (Scalia, J.,
concurring) (“[A] law of general applicability which places only an incidental burden on a
fundamental right does not infringe that right.”).

Plaintiffs implicitly concede that their desired conduct—to possess unserialized
frames and receivers—is not within the plain text of the Second Amendment. Instead,
Plaintiffs argue that “the right to keep and bear arms implies a right to manufacture arms.”
Mot. at 8 (emphasis added). This implied-rights argument is contrary to Bruen and Heller.
The Court there was clear: courts must determine whether “the Second Amendment’s
plain text covers an individual’s conduct.” Bruen, 597 U.S. at 17 (emphasis added).
Plaintiffs’ focus on implied rights necessarily disregards the actual text of the Second
Amendment. See, e.g., id. at 20 (“In Heller, we began with a ‘textual analysis’ focused on
the ‘normal and ordinary’ meaning of the Second Amendment’s language.”) (quoting
Heller, 554 U.S. at 576-77). Accordingly, Plaintiffs’ argument that the Second Amendment
“‘implicitly includes the right to . . . manufacture firearms . . . is quite-clearly not a ‘plain text’
analysis, required under Bruen.” Def. Distributed v. Bonta, No. CV 22-6200-GW-AGRX,

2022 WL 15524977, at *4 (C.D. Cal. Oct. 21, 2022). Here, by labeling the so-called “right
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to manufacture” firearms an “implie[d] right,” Plaintiffs concede that the right is not found in
the plain text of the Second Amendment. This dooms their claim under Bruen.

Plaintiffs cite Rigby v. Jennings, 630 F. Supp. 3d 602 (D. Del. 2022), which
invalidated a Delaware statute that prohibited the possession of unfinished frames and
receivers and untraceable firearms. But Rigby actually supports the Governor’s position.
The Rigby court determined that the Delaware statute implicated the Second Amendment
at Bruen'’s first step because it “criminalize[d] the possession of unserialized finished
firearm frames and untraceable firearms without providing any way for Plaintiffs to
keep firearms they lawfully manufactured.” Id. at 613 (emphasis added). The court was
careful to distinguish Delaware’s restrictive statute from California’s ghost gun statute,
which “permits individuals to ‘apply to the Department of Justice for a unique serial number
or other mark of identification’ for their firearms.” Id. at 613 n.12 (quoting Cal. Penal Code
§ 29180(b)(1)). “Unlike California,” the Rigby court noted, “Delaware is criminalizing the
possession of once-lawfully possessed firearms without giving Plaintiffs any opportunity to
maintain possession of their firearms by applying for a serial number.” /d.

Colorado’s statute is like the California statute approved of by Rigby. The Act allows
a federal firearms licensee to serialize any frame, receiver, or firearm. See Colo. Rev. Stat.
§ 18-12-111.5(7). Unlike Delaware’s statute, Colorado does not criminalize the possession
of anyone’s firearm. Therefore, Colorado’s statute does not prohibit the possession of
firearms, firearm parts, or gun assembly kits and so does not burden rights protected by
the Second Amendment in the manner identified by the Rigby court.

Other courts have expressly found that the Second Amendment right to “keep and
bear Arms” does not extend to private assembly of firearm parts. For instance, in Defense

9
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Distributed v. Bonta, the court held that a statute prohibiting the use, possession, selling,
or transfer of a milling machine used to manufacture firearms is not covered by the text of
the Second Amendment. 2022 WL 15524977, at *1, *4. “What is at issue here is a ban on
‘self-manufacture of firearms’ and a prohibition on ‘the sale of the tools and parts
necessary to complete the self-manufacturing process.’. . . [Y]ou will not find a discussion
of these concerns (or any such ‘right(s)’) in the ‘plain text’ of the Second Amendment.” /d.
at *4. Put simply, the legislation focused on firearm manufacturing and had “nothing to do
with ‘keepling]’ or ‘bear[ing]’ arms.” /d.

And in United States v. Avila, a Colorado district court upheld a similar federal
statute prohibiting the possession of any firearm with an obliterated serial number. No. 22-
cr-2240WJM-1, 2023 WL 3305934, at *5 (D. Colo. May 8, 2023). Conducting the textual
analysis required by Bruen, the court found that the Second Amendment did not protect an
individual’s right to possess a firearm with an obliterated serial number. /d. at *5. Plaintiffs
argue that Avila is distinguishable from this case because the federal statute only applies
to obliterating serial numbers on commercially manufactured firearms, not parts. Mot.,
Doc. 8., at 9-10. This is a distinction without a difference. Similar to ghost guns, which are
manufactured without a serial number, obliterating a serial number “mak[es] the identity of
a person who possesses a particular firearm more difficult to determine.” Avila, 2023 WL
3305934, at *5. Such arms may be regulated consistent with the Second Amendment.

2. Colorado’s statute is consistent with the Nation’s history and
tradition of firearm regulation.

Even if unserialized frames or receivers obtained in firearm assembly kits falls
within the plain text of the Second Amendment, Plaintiffs are unlikely to succeed on the

merits because Colorado’s statute fits within “the Nation’s historical tradition of firearm
10
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regulation.” Bruen, 597 U.S. at 24. To meet its burden at this stage, the government does
not need to identify a historic law that is a “dead ringer.” /Id. at 30. Due to “unprecedented

LTS

societal concerns” and “dramatic technological changes,” “[t]he regulatory challenges
posed by firearms today are not always the same as those that preoccupied the Founders
in 1791 or the Reconstruction generation in 1868.” Id. at 27. Instead, the Governor must
demonstrate only that the Act has “a well-established and representative historical
analogue, not a historical twin.” Id. at 30.

American history demonstrates a long tradition of regulating self-assembled
firearms, as well as regulating firearm components. In colonial and early republic times,
many colonies and states regulated trap guns, a type of self-assembled firearm that could
fire without a human present by use of a tripwire. Resp. Appx., Spitzer Dec., pp. 75-76,
20-21; pp. 77-79, | 24. Sixteen such laws were enacted in the 1700s-1800s—with the
earliest in 1771—and 13 in the early 1900s. /d. at pp. 77-79, | 24. Additionally, gunpowder
was “widely and extensively regulated in the colonies and states” given the threat posed to
public safety by poorly-stored gunpowder. /d. at pp. 83-83, ||| 33-34. Regulation of
gunpowder—obviously a necessary element of a functional firearm—took many forms,
including requiring a license for possessing certain amounts of gunpower. /d. at p. 83,

1 33; p. 88, { 41. At least six colonies in the 1600s and eight colonies in the 1700s enacted
laws regulating this critical firearm component. /d. at pp. 84-85, 87; q[{] 35-36, 39. After the
Second Amendment was enacted, these gunpowder laws were not challenged in court. /d.
at pp. 89-90, 9 44. To the contrary, more states and cities enacted more gunpowder laws.

And even though self-manufactured firearms were rare in early America, another

form of arms were both self-made and subject to government regulation: clubs and other

11
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blunt weapons. See Heller, 554 U.S. at 581 (defining 18" century “arms” as “weapons of
offense,” or “any thing that a man . . . takes into his hands, or useth in wrath to cast at or
strike another”) (citing historical dictionaries). Unlike firearms, clubs were generally easy to
make in early America. Resp. Appx., Spitzer Dec., p. 75,  19; p. 101, § 59. Bludgeons—a
short stick with a weighted end—were barred by 15 states as early as 1799. /d., { 60.
Sixteen states barred billy clubs dating to 1862. And 13 other states have generally barred
the carrying of “clubs,” dating back to 1664. /d., p. 104, [ 62. Thus, contrary to Plaintiffs,
self-manufactured arms are not immune from government regulation.

Plaintiff argues “there is no Founding-era law analogous to a modern law requiring
the serialization of firearm parts.” Mot., Doc 8, at 10. But the Governor need not show a
historical twin, only a historical analogue. See Bruen, 597 U.S. at 30. Regulations of self-
assembled arms and firearm components, enacted to further public safety, show that the
Second Amendment never protected an unfettered right to assemble firearms free of
government oversight. Nor is the lack of Founding-era serialization requirements
surprising. In a pre-industrial society such as Colonial America, "where guns and gun parts
. . . were mostly imported from abroad . . . , there would be no reason, notion, ability, or
incentive to enact some kind of uniform firearm numbering system.” Resp. Appx., Spitzer
dec., pp. 72-73, ||| 13-15. Nor did early America have the technical capacity to implement
uniform serialization, with its slow communications and decentralized recordkeeping. /d.
Policing itself “barely existed in the way we think of policing today.” Id., p. 100, § 57. In
short, “in the 1700s and most of the 1800s, uniform firearms serializing was a non-existent

solution to a non-existent problem.” Id., p. 73, [ 15.
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Plaintiffs argue that a tradition of individuals self-producing firearms predates the
Revolutionary War. Mot., Doc. 8, at 8. Not so. By the time of the American Revolution, the
vast majority of manufactured firearms were from England, Belgium, Spain and France.
Resp. Appx., Delay, Dec., p. 20, § 30. The overwhelming majority of firearms found in
Colonial America originated from these European production centers that offered
economies of scale, access to high-quality materials, and technologically sophisticated
production. /d., pp. 20-22, 9] 30-33. In contrast, 18" century Colonial America had a
minor, low-productivity firearms manufacturing sector. /d., pp. 29-30, [ 47. The majority of
gunsmiths in Colonial America were focused on making minor repairs to firearms, not
manufacturing them. /d., pp. 23-24, ] 36; id., pp. 25-26, ]| 40-41. While there was a
smaller sector of gunsmiths that produced firearms, these gunsmiths usually relied on
imported locks and other imported components. Id., p. 27, 4 43. Furthermore, such
production was not the work of amateur or moonlighting gunsmiths, but skilled and well-
compensated professionals. /d. The outbreak of the Revolutionary War did not change
these circumstances. Most American forces fought with imported European firearms;
American war planners relied not upon a tradition of self-made arms but Colonial
government policies and international markets. /d., pp. 38-40,9[] 61-62. Therefore, the
notion that there is an historical tradition of self-manufacturing guns dating back to the
Revolutionary War is inaccurate.

Furthermore, Plaintiffs’ conduct is unlike the limited self-manufacturing of arms that
did occur in 18" century America. Plaintiffs mischaracterize ghost guns as “manufactured
arms,” but ghost gun kits do not require any firearm manufacturing expertise. Resp. Appx.,
DelLay Dec., pp. 10-11, q[1] 14-15. Instead, these kits are marketed to amateurs looking for
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easy assembly. For instance, one seller of ghost gun kits promises its buyers that its
“‘patented AR-15 and .308 Easy Jigs ... mak[e] It ridiculously easy for a non-machinist to
finish their 80% lower in under 1 hour with no drill press required.” Id., pp. 10-11, [ 14. In
short, these ghost gun “kits enable consumers with no skill, experience, or special tools to
quickly assemble high-quality firearms. Nothing like that has ever existed before in
American life.” Id., p. 45, ]| 70.

Il Plaintiffs’ claims also fail to satisfy the remaining elements for injunctive
relief.

A. Plaintiffs will not suffer irreparable harm absent a preliminary injunction.

Irreparable harm has been characterized as the “single most important prerequisite
for the issuance of a preliminary injunction.” Schrier, 427 F.3d at 1268 (citation omitted).
The alleged injury must be “certain, great, actual ‘and not theoretical.”” Heideman v. S. Salt
Lake City, 348 F.3d 1182, 1189 (1%h Cir. 2003) (quoting Wis. Gas. Co. v. FERC, 758 F.2d
669, 674 (D.C. Cir. 1985)). Here, Plaintiffs have not demonstrated how requiring serial
numbers to be imprinted on frames or receivers by federal firearms licensees causes them
irreparable harm. For instance, Plaintiffs all make the conclusory assertion that Colorado’s
statute presents them with an “unconstitutional burden.” Eg. Howard Dec., Doc. 8-2, {]2;
Schlosser Dec., Doc. 8-5, p. 1. But Plaintiffs can still purchase kits and assemble firearms;
they just need to have serial numbers imprinted on the frames or receivers. Therefore,
because they can keep and bear any arm—or part—that they wish, they cannot satisfy the
requirement of showing irreparable harm.

B. The balance of harms and public interest factors support entry of
injunctive relief.

14
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The last two factors, the balance of equities and the public interest, “merge when
the Government is the opposing party.” Nken v. Holder, 556 U.S. 418, 435 (2009). These
factors strongly weigh in Colorado’s favor. For one, Colorado’s elected officials “are in a
better position than this Court to determine the public interest.” Fish, 840 F.3d at 755.

The Act also advances important public safety concerns. It was passed because
“‘unserialized firearms skirt, or go around [Colorado’s] background check systems. | think
that is the number one improvement in safety . . . .” Hearing on SB23-279 Before the S.
State, Veterans & Mil. Comm., 2023 Leg., 74" Sess. (Co. 2023) (statement of Sen. Chris
Hansen, Member, S. State, Veterans, & Mil. Affairs Comm.) (audio available at

http://tinyurl.com/mr4axntm)at 2:37:43 - 2:37:56. Colorado District Attorneys testified in

support of the bill. “Without a serial number, it's easier for guns to fall into the wrong hand.”
Id. (statement of Denver Dist. Att'y Beth McCann) at 3:01:00 - 3:01:05. Another added that
ghost guns are “designed from the very start so that it's off the radar of law enforcement,
and off the radar for any criminal investigation and prosecution of violent offenses.” /d.
(statement of Boulder Cnty. Dist. Att'y Michael Dougherty) at 2:59:23 - 3:00:10.

The Colorado Association of the Chiefs of Police testified similarly. “Ghost guns are
seen frequently by police investigating crimes around the state of Colorado. Ghost guns
present unique challenges to law enforcement when it comes to tracking weapons
previously used in crimes, owned by offenders, or transferred illegally.” /d. (statement of
Chief Brent Newbanks) at 3:21:57 — 3:22:14.

CONCLUSION

For the foregoing reasons, Plaintiffs’ motion should be denied.

15

App.072 -



Case 1:24-cv-00001-GPG-STV Document 23 Filed 02/28/24 Page 16 of 16
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 75

Respectfully submitted this 28th day of February, 2024.

PHILIP J. WEISER
Attorney General

/s/ Michael Kotlarczyk

Michael T. Kotlarczyk, No. 43250*

Kathleen L. Spalding, Reg. No. 11886~

Patrick L. Sayas, Reg. No. 29672*

Senior Assistant Attorneys General

Samuel Wolter, Reg. No. 59265*

Assistant Attorney General Fellow

Colorado Attorney General’s Office

1300 Broadway, 10th Floor Denver, CO 80203

Telephone: 720.508.6634, -6633, -6187, -6182

Email: kit.spalding@coag.gov
Pat.Sayas@coag.gov
mike.kotlarczyk@coag.gov
Samuel.Wolter@coag.gov

Attorneys for Defendant Jared S. Polis, in his

official capacity as the Governor of the State of

Colorado

*Counsel of Record

I§

App.073



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 1 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 76

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS,
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

APPENDIX IN SUPPORT OF RESPONSE
TO MOTION FOR TEMPORARY
INJUNCTION

Pursuant to this Court’s Uniform Civil Practice Standard 7.1A(a)(3), Defendant
Jared S. Polis, in his official capacity as Governor of the State of Colorado, hereby
submits this Appendix in support of its Response to Motion for Temporary Injunction. The

Appendix contains:
(1) Declaration of Brian Delay, with attachments.
(2) Declaration of Robert Spitzer, with attachments.

(3) Declaration of Daniel Webster, with attachments.

Respectfully submitted this 28th day of February, 2024,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS,
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

DECLARATION OF BRIAN DELAY

I, Brian DelLay, the undersigned, declare as follows:
BACKGROUND AND QUALIFICATIONS

1. | am an Associate Professor of History and the Preston Hotchkis Chair in the
History of the United States at the University of California, Berkeley. | received my B.A.
from the University of Colorado, Boulder (1994), and my M.A. (1998) and Ph.D. (2004)
from Harvard University. My first book, War of a Thousand Deserts: Indian Raids and the
U.S.-Mexican War (Yale University Press, 2008), underwent blind peer-review before
publication and won best book prizes from several different scholarly organizations. Since
2008, | have been working on three interrelated projects about the historic arms trade: a
monograph about the arms trade in the era of American Revolutions (under contract with

W.W. Norton and scheduled to be published in 2025); a second monograph about guns,
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freedom, and domination in the Americas from 1800-1945 (also under contract with W.W.
Norton); and a database tracking the global trade in arms and ammunition between the
end of the Napoleonic Wars and start of World War I. These projects are grounded in
primary-source research in archives in the United States, England, Spain, and Mexico.

2. | have delivered around three dozen invited presentations on firearms
history at academic conferences and universities in the U.S. and abroad, including
Harvard University, the University of Chicago, Stanford University, Oxford University,
Cambridge University, the University of Melbourne, Doshisha University in Kyoto, Japan,
and the Zentrum fur Interdisziplinare Forschung (ZIF), in Bielefeld, Germany. | have
given interviews on the history of firearms and the gun business for the British
Broadcasting Service (BBC), as well as for the Australian Broadcasting Corporation
(ABC), and public radio stations in the United States. In September 2023, my 21,000-
word article “The Arms Trade & American Revolutions” was published in the American
Historical Review, the flagship journal of the history discipline. In addition to scrutiny from
the journal's editor and members of the board of editors (all prominent academic
historians), this article underwent two rounds of double-blind peer review where it was
critigued by seven experts in the field before being accepted for publication. This is my
second article published in the AHR, and it has just been awarded the Vandervort Prize
by the Society for Military History.

3. My research on the history of firearms has been supported by grants from
the American Philosophical Society, the British Academy, the American Council of

Learned Societies (twice), and the Stanford Humanities Center, among other
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organizations. In 2019, | was awarded a Guggenheim fellowship to support my work on
firearms and American history.

4, In addition to my work on this case, I've served as an expert witness in
Hanson v. District of Columbia, 22-cv-02256 (D.D.C.); Arnold v. Tina Kotek, et al., No.
22CV41008 (Harney Cty. Cir. Ct.); Oregon Firearms Federation, et al., v. Tina Kotek, et.
al., 22-cv-01815 (D. Ore.)}; Harrel v. Raoul, 23-cv-141-SPM (S.D. II.); Langley v. Kelly, 23-
cv-192-NJR (S.D. IlIl.); Barnett v. Raoul, 23-cv-209-RJD (S.D. Ill.); Federal Firearms
Licensees of lllinois v. Pritzker, 23-cv-215-NJR (S.D. lll.); Herrera v. Raoul, 23-cv-532 (N.D.
lIl.); Kenneally v. Raoul, et al., 23-cv-50039 (N.D. Ill.); William Wiese, et al., v. Rob Bonta,
etal., 2:17-cv-00903 (E.D. Cal); Gabriella Sullivan, et al., v. Bob Ferguson, et al., 3:22-cv-
05403 (W.D. Wash.); Rocky Mountain Gun Owners et al., v. The Town of Superior et al.,
22-cv-2680 (D. Col.); Association of New Jersey Rifle & Pistol Clubs, Inc., et al. v. Platkin
et al., 3:18-cv-10507 (D.N.J.); Cheeseman et al. v. Platkin et al., 1:22-cv-04360 (D.N.J.);
Ellman et al. v. Platkin et al., 3:22-cv-04397 (D.N.J.); John Rigby et al. v. Kathy Jennings
etal., 1:.21-cv-01523-MN (D. Del.); and Lawrence Hartford, et al., v. Bob Ferguson, et al.,
3:23-cv-05364-RJIB (W.D. Wash). The only cases in the last four years in which | testified
are Oregon Firearms Federation, supra, and Arnold v. Kotek, supra.

5. A true and correct copy of my curriculum vitae is attached as Exhibit A to

this report. | am being not being compensated for my work in this matter.

SUMMARY OF OPINIONS

l. Self-made arms are not a part of American history or tradition

1 Oregon Firearms Federation et al., v. Tina Kotek et. al., has been consolidated with
three other actions: Fitz v. Rosenblum et al., 3:22-cv-01859 (D. Ore.), Eyre v. Rosenblum
etal., 3:22-cv-01862 (D. Ore.), and Azzopardi v. Rosenblum et al., 3:22-cv-01869 (D. Ore.).

3
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6. Major arms manufacturers began stamping serial humbers on firearms as
early as the mid-nineteenth century. Finding industry serialization useful in investigating
crime, states began incorporating these numbers into firearms law in the early twentieth
century. The federal government first required serial numbers in 1958,2 and these rules were
elaborated in the landmark 1968 Gun Control Act. Still in force today, the GCA requires
producers and importers of firearms to obtain Federal Firearms Licenses, and to stamp
serial numbers and other markings on their guns’ frames or receivers (the “primary structural
component of a firearm to which fire control is attached”).2 Finished frames or receivers are
treated as firearms by the GCA, and subject to this same requirement. In the years since,
these regulations have become essential tools for federal, state, and local authorities
investigating gun crime.*

7. The GCA contained an exemption for hobbyists who made their own firearms
for personal use. Some began purchasing partially finished steel frames and receivers,
which, unlike the fully finished versions, are not legally regarded as firearms or required to
bear serial numbers. Most such consumers had to employ a machinist or gunsmith to finish
these parts before they could be used to assemble a working firearm.®> Over the past fifteen

years or so, however, advances in polymers, small-batch parts manufacturing, compact

2 Interstate Traffic in Firearms and Ammunition, 26 CFR 79.

3 Codified as 18 U.S.C.88 921-934. For A.T.F. definition, see
https://www.federalreqister.gov/documents/2021/05/21/2021-10058/definition-of-frame-or-
receiver-and-identification-of-firearms, last accessed July 30, 2023. On pistols this
component is called a frame, and on semi-automatic rifles it is called a receiver.

4 William J. Krouse, Privately Made Firearms: A Growing Source of Unmarked,
Untraceable ‘Ghost Guns’? CONGRESSIONAL RESEARCH SERVICE REPORT IF11810, April 8,
2021.

S1d.
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control milling devices, and, most recently, 3D-printing and computer-aided design (CAD)
files have helped firearms entrepreneurs turn the GCA’s hobbyist exception into a dynamic
sub-industry. Their products enable unskilled buyers to easily assemble their own guns
without professional assistance and often without specialized tools.®

8. Fully functional semi-automatic pistols and rifles can now be rapidly
assembled at home with kits purchased online or in stores. For instance, 80% Arms, a
prominent online vendor, offers an array of unfinished frames and receivers. They sell kits
that include the other parts necessary to assemble a working firearm (none of which are
regulated by the GCA, so they can be sold finished). The kit for a GST-9 pistol (modeled
after a Glock-19) also comes with an Allen wrench, two drill bits, a cutting tool, and a one-
page, color-coded instruction sheet.” Customers simply place the unfinished frame in a jig
that guides them as they drill three holes on each side of the polymer frame, remove four
small tabs with cutting pliers, and grind out one final piece of the frame with the cutting tool.®
They now have a finished frame, and can quickly assemble the rest of the components with
the help of an array of online instructional videos.®

9. In most of the country, consumers can buy gun kits like these without passing
a background check, meeting minimum age requirements, or enduring waiting periods, and
then, with no specialized experience or unusual tools, quickly assemble a reliable, un-

serialized firearm. Such “ghost-guns” have provoked concerns over trafficking® and

61d.

 https://www.80percentarms.com/products/gst-9-80-pistol-build-kit/, last accessed July
31,2023

8https://www.80percentarms.com/content/GST9%20MANUAL%20FINAL%20V2.pdf,
last accessed July 31, 2023

9 https://odysee.com/@80PercentArms:0, last accessed July 31, 2023.

10 See for example, the Drug Enforcement Administration’s press release Ghost Gun and

5
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extremist violence,*! and alarm over the ease with which teenagers are purchasing them.!2
They are also increasingly prominent in gun crime, which presents significant challenges to
law enforcement precisely because they are so difficult to trace. The number of “privately
made firearms” submitted for tracing to the bureau of Alcohol, Tobacco, and Firearms
increased by more than 1000% between 2017 and 2021.12 In late 2021, the New York Times
reported that they accounted for a quarter to half of all guns recovered at crime scenes in
Los Angeles, San Diego, Oakland, and San Francisco.'*

10. In response to these unprecedented societal concerns, as of February 2024
thirteen states and the District of Columbia have enacted legislation to regulate the sale and
manufacture of ghost guns. These regulations differ in detail, but all seek to prohibit

untraceable firearms.1®

Narcotics Trafficking Ring Shut Down in NYC, DEA.cov (Mar. 15, 2023),
https://www.dea.gov/press-releases/2023/03/15/ghost-gun-and-narcotics-trafficking-ring-
shut-down-nyc.

11 Alain Stephens, The Feds Are Increasingly Worried about Extremists Acquiring Ghost
Guns, Leaked Report Shows, THE TRACE (Aug. 6, 2021),
https://www.thetrace.org/2021/08/ghost-qun-government-report-3d-print-extremism-
terrorism/.

12 Tom Jackman and Emily Davies, Teens Buying ‘Ghost Guns’ Online, with Deadly
Consequences, THE WASH. PosT (July 12, 2023).

13 U.S. DEPT. OF JUSTICE, NATIONAL FIREARMS IN COMMERCE AND TRAFFICKING
ASSESSMENT, VOL. TwO: CRIME GUNS; PART Ill: CRIME GUNS RECOVERED AND TRACED WITHIN
THE UNITED STATES AND ITS TERRITORIES 5 (2022), available at
https://www.atf.gov/firearms/docs/report/nfcta-volume-ii-part-iii-crime-guns-recovered-and-
traced-us/download.

14 Glenn Thrush, ‘Ghost Guns’: Firearm Kits Bought Online Fuel Epidemic of Violence,
NY TIMES (Nov. 14, 2021), https://www.nytimes.com/2021/11/14/us/ghost-guns-homemade-
firearms.html.

15 The states are California, lllinois, Colorado, Hawaii, Nevada, Delaware, Maryland,
Connecticut, New Jersey, New York, Washington, Oregon, and Rhode Island. Virginia and
Massachusetts have regulations against plastic guns undetectable by metal detectors.
Which  States Regulate Ghost Guns?, EVERYTOWN FOR GUN  SAFETY,
https://everytownresearch.org/rankings/law/ghost-guns-regulated/ (last visited February 13,
2023).

6
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11.  Opponents of these efforts to hold ghost guns to some of the same regulatory
standards as professionally made guns are conjuring a false historic continuity to challenge
the laws in court. Joseph Greenlee, a lawyer and gun-rights activist with the Heartland
Institute and the Firearms Policy Coalition, elaborated the thesis in a 2023 article in the Saint
Mary’s Law Journal *® As its title suggests, “The American Tradition of Self-Made Arms”
argues that today’s printers and assemblers of ghost guns are part of a venerable national
tradition of “at-home arms production,” one that stretches back into the colonial era.l” Similar
claims were made before a Congressional committee on ghost guns in 2021.18 The historical
argument, in brief, is that (1) private citizens have been making their own arms since the
founding era; (2) the founders did nothing about it; (3) therefore we can do nothing about it,
either.

12.  This argument is already finding its way into legal challenges,*® including the
one now before this court. The first sentence in Plaintiffs’ complaint is a quote from
Greenlee’s article, and the article is cited throughout as the main (and usually sole) source
of its historical claims. Relying on Greenlee’s work, plaintiffs assert that “the ability to defend

one’s home and community, hunt, fight wars, and ultimately win American independence

16 Joseph G.S. Greenlee, The American Tradition of Self-Made Arms, 54 ST. MARY’s L.J.
35 (2023).

171d. at 50.

18 Testimony of Ashley Hlebinsky, United States Senate, Subcommittee on the
Constitution, Committee on the Judiciary, Stop Gun Violence: Ghost Guns, May 11, 2021,
https://www.judiciary.senate.gov/imo/media/doc/Ashley%20HIlebinsky%20Written%20Testi
mony%?20Final.pdf

19 See for example Greenlee’s expert declaration in Roger Palmer et al., v. Stephen
Sisolak et al., No. 3:21-cv-00268 (D. Nev.); and Complaint for Declaratory and Injunctive
Relief at 6, Defense Distributed et al., v. Rob Bonta et al., No. 2:22-cv-06200-CAS-AGR
(C.D. Cal.).

7
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depended largely on the ability to produce arms....” Compl., Doc. 1, §24. None of these

claims are accurate.

Glock, Ikea-Style

13.  The self-made-arms-narrative deploys three kinds of categorical confusion to
conjure a tradition out of the historical record. First, to expand the terrain within which useful
historical analogues might be located, it defines “arms-making” to include an implausibly
huge range of activities. Pursuits as dissimilar as manufacturing high-quality firearms from
scratch, performing minor repairs, and even filling paper cartridges with a measure of
gunpowder and a lead ball all constitute “arms-making” according to this analysis.?°

14.  Second, the narrative conflates amateurs with professionals. No one doubts
that there has long been an arms industry in the United States, or that the industry has long
employed professionals with specialized skills in firearms production. Ghost gun kits are not
aimed at professionals. They are explicitly designed for and marketed to amateurs. On its
website, for instance, 80% Arms assures customers that its AR-15 and .308 jigs make it
“ridiculously easy for a non-machinist to finish their 80% lower in under one hour with no drill
press required.”?* The relevant historical issue, then, concerns amateur arms production.
Gun-rights advocates could not substantiate a longstanding tradition of “amateur-made
arms,” however. Hence the sleight-of-hand made possible by the phrase “self-made,” which

is roomy and abstract enough for them to link today’s consumers of ghost-gun kits with

20 For the equation of cartridge-making with “the convenience of at-home arms
production,” see Greenlee, supra note 16, at 50.

21 See the tab “Ridiculously Easy” on HTTPS://Wwww.80PERCENTARMS.COM/, last accessed
July 30, 2023.

8
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Samuel Colt, Benjamin Tyler Henry, John Browning, and others of the nation’s most
accomplished professional gunsmiths.??

15. Finally, the self-made-arms narrative mischaracterizes what it is that
consumers are actually doing with ghost-gun kits and 3D-printers. They are not making
guns, but rather assembling them. Here gun-rights activists owe a debt to the federal
government and its unfortunate adoption of the label “privately made firearm” (PMF) for the
category to which guns from kits and printers belong.?® The distinction between making and
assembling bears upon the constitutional question at stake in these cases. The conceit that
consumers are using kits to “make” arms is critical to the argument that these amateurs
belong to a “long and storied tradition in America,” as the president for the National
Association of Gun Rights recently put it.?* But what if amateurs are merely availing
themselves of a novel product that enables them to “assemble” arms? Consider a familiar
comparison. Several years ago, | purchased a dining table and a set of chairs from lkea.
Everything came disassembled and packed in boxes. It took me a few hours and some basic
tools to assemble the pieces. My table and chairs have held up well. But no one | have had
over for dinner in the years since consider me a “furniture maker.” There is a proud tradition
of furniture making in this country stretching back into the colonial era. No one seriously
thinks | am part of that tradition.

16. The operative question, then, is whether there is a venerable American

tradition of amateurs assembling firearms? The answer is no. Explaining why requires an

22 Greenlee, supra note 16, at 73-76. The overwhelming majority of examples Greenlee
offers in his article concern professional gun-makers.
23 See https://www.atf.gov/rules-and-regulations/ga/what-privately-made-firearm-pmf,
last accessed July 31, 2023.
24 Quoted in Jackman and Davies, supra note 12.
9
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examination of how firearms were built before the nineteenth century; where they were built,

by whom, and why; and the nature of firearms production in early America.

Europe’s Early-Modern Dominance of Global Arms Production

17. Europeans manufactured and distributed the vast majority of the eighteenth-
century world’s firearms. While gunpowder and gunpowder weapons originated in China,
Europe became the global center of firearm innovation starting in the late seventeenth
century. As European gun-making became more sophisticated, specialized, and efficient,
most of the rest of the world chose to import guns than try and compete through domestic
manufacturing. While quality arms production persisted in the Ottoman Empire, China, and
some polities of South and Southeast Asia, it often involved European advisors and usually
supplemented rather than replaced imports from Europe.?® The dominance of western
European manufacturers meant that they were the ones equipping Europe’s huge armies,
navies, coast guards, sheriffs, and militias; supplying the continent's domestic firearms
markets; arming its vast merchant marine and the huge trading companies that extracted so

much wealth from the rest of the world; outfiting European allies and mercenaries in

25 As Peter Lorge puts it, Asia “became part of the European arms trading system”
starting in the sixteenth century. PETER A. LORGE, THE ASIAN MILITARY REVOLUTION: FROM
GUNPOWDER TO THE BomB 17, 89—90 (2008). For production in South Asia, see PRIYA SATIA,
EMPIRE OF GUNS: THE VIOLENT MAKING OF THE INDUSTRIAL REVOLUTION 176-80, 285-99
(2019); EMRYS CHEW, ARMING THE PERIPHERY: THE ARMS TRADE IN THE INDIAN OCEAN DURING
THE AGE OF GLOBAL EMPIRE 28-36 (2012). Kenneth Chase argues that Europe’s advantages
in designing and producing firearms primarily followed from the fact that Europe was
threatened by infantries (which firearms are effective against), rather than nomads (which
they are less effective against). See KENNETH CHASE, FIREARMS: A GLOBAL HISTORY TO 1700
(2003).

1C
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wartime; and shipping hundreds of thousands of inexpensive guns annually to Africa by mid-
century, as fuel for the inferno of the Atlantic slave trade.?®

18. Europeans gunmakers were also responsible for all but a tiny percentage of
the firearm that anyone ever laid eyes on in the colonial Americas. To understand why so
few of America’s guns were made even by gunsmiths in America, let alone by nonexperts,

we have to understand how firearms worked and how they were manufactured.

How Muskets Worked

19. Firearms were the most technologically complex objects most people ever
encountered in the eighteenth century. With a primed, loaded, and cocked musket pressed
against the shoulder, a simple squeeze of the index finger unleashed a kind of magic. That
squeeze initiated a series of movements inside the lock mechanism. The pulled trigger
rotated small iron wedge called a sear, which held a gear called a tumbler in place. With the
sear released, the tumbler rotated forward—-propelled by a spring that had been tensed
when the shooter first cocked the gun. The cock (or hammer), connected to the tumbler,
also rotated forward, with force. Atop the cock a simple vice gripped a sharpened piece of
flint, and as it rotated downward the flint skidded into a concave, serrated steel plate called

a frizzen.?’

26 For a sweeping overview of the history of arms making and power, see McNeill, THE
PURSUIT OF POWER: TECHNOLOGY, ARMED FORCE, AND SOCIETY SINCE A.D. 1000 233-34
(1982). For Africa, see J.E. Inikori, The Import of Firearms into West Africa 1750-1807: A
Quantitative Analysis, 18 J. AFR. HIST. 339, 343-49 (1977).

2 Many books offer lucid explanations of the workings of flintlock firearms. See for
example M. L. BROWN, FIREARMS IN COLONIAL AMERICA: THE IMPACT ON HISTORY AND
TECHNOLOGY: 1492-1792 68-79 (1980); and W. Y. CARMAN, A HISTORY OF FIREARMS: FROM
EARLIEST TIMES TO 1914 100-04 (1955).
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20. Flint is one of nature’s hardest materials; hard enough that when it hits iron or
steel with enough force and at the right angle some of the metal gives way, showering off in
a glowing spray of super-heated flakes. Thanks to the elegant design of the flintlock
mechanism, when the cock and flint fell forward the frizzen was shoved backward on its pin,
exposing a little pan full of fine, black gunpowder. That is when human energy traveling
through levers and springs unleashed chemical energy. The cascading metal sparks ignited
this powder, and a tongue of flame darted down from the pan through a small touchhole into
the barrel of the musket, where the shooter had earlier packed in a larger charge of
gunpowder. That charge ignited. Trapped by the barrel’s walls and the breech-plug at the
rear, the explosion traveled the only direction it could, forward. In so doing it drove before it
an obstacle, the musket ball, a lead sphere that clanged and screamed down the length of
the barrel, took to the air, and flew.?®

21. The remarkable tool that made all this happen had four basic components: a
wooden stock, a lock (ignition) mechanism made of iron and steel, an iron barrel, and a
group of metal parts (usually brass) called “furniture,” including a butt-plate, trigger guard,
and ramrod pipe. Carpenters could make serviceable stocks, and blacksmiths could cast,
file, and polish brass furniture. Reliable barrels and locks, however, were very difficult to

produce and extraordinarily difficult to produce in quantity.

Making Gun Barrels
22.  The barrels of eighteenth-century firearms were made from wrought iron —

nearly pure iron that is repeatedly heated and worked into shape with tools. Low carbon

28 1d.
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content made wrought iron softer and much more ductile than the most common alternative,
cast iron (an iron alloy with a lower melting temperature that was used in molds). Wrought
iron’s relative pliability meant it could withstand the extreme pressures of repeated
gunpowder explosions.?® That is, wrought-iron gun barrels could withstand these pressures
if they were well made. Barrel-makers from the era heated iron slabs and then laboriously
hammered them into shape and welded them together around a tapered iron rod called a
mandrel. The mandrel’s diameter would be slightly narrower than the intended bore of the
firearm. The iron wrapped around the mandrel was repeatedly heated and hammered on an
anvil cut with grooves corresponding to the desired shape of the barrel. Eventually, the iron
took the form of a tube with an open seam, thicker at one end so that the breech of the gun
would be able to endure the shock of the charge.2°

23.  Greatcare had to be taken in closing the seam, lest the barrel burst upon firing.
Once the seam had been sealed, the interior had to be bored. A steel bit affixed to a hand-
turned drill was twisted into the barrel, scraping out a thin layer of iron with each pass. This
difficult process would be repeated over and over, each time with a slightly larger bit, until
the diameter of the bore reached the desired caliber. At this point the breech had to be
closed, either by screwing in a threaded iron plug, or by heating and hammering in a plug
without threads. Then the touch-hole would be drilled or punched at the breech, and the
rough exterior of the barrel would be ground down to a pre-determined thickness and filed

smooth.3! Untreated iron oxidizes (rusts) when exposed to air or, especially, moisture. Once

29 ROBERT B. GORDON, AMERICAN IRON, 1607-1900 7-11 (2020).
30 For barrels, see BROWN, supra note 27, at 17—20; DE WITT BAILEY, SMALL ARMS OF THE
BRITISH FORCES IN AMERICA: 1664-1815 95-97 (2009).
3 d.
1<
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begun, this process will not stop on its own; it will continue until the integrity of the iron object
has been totally compromised. Barrel makers learned to treat barrels with chemicals that
artificially accelerate and then arrest the oxidization process.®? Finally, barrel loops would
be braised onto the underside and a stud braised on the top, near the muzzle, to act as a
sight and (for military arms) as a stop for a socket bayonet.3?

24.  Badly made or poorly maintained barrels could fail, laming or even killing the
shooter. Henry Knox, one of George Washington'’s top lieutenants during the Revolution and
the nation’s first Secretary of War, had two fingers blown off his left hand when the breech
of his fowling piece burst.** He got off easy. Given how one must cradle a longarm in order
to shoot it, the explosive shards of iron from the burst barrel could just as easily have gone
into his eyes, chest, or throat. With the stakes of inferior craftsmanship literally a matter of
life-and-death, the major arms-producing states of Europe required finished gun barrels to
undergo rigorous inspection. Barrels would be “viewed” (their bore measured with a rod
gauge; the muzzle diameter checked with a socket gauge; and the soundness of the braising
confirmed), and then be “proved” (charged with twice the standard load of powder, fired, left
to sit for forty-eight hours, and then closely examined for the tell-tale signs of rust that would
betray any stress fractures).3® In the mid-eighteenth century, fully a quarter of the musket
barrels made for the French military typically failed proof. It was not easy to work slabs of

iron into a quality barrel, in other words, even for craftsmen paid to do nothing else.3®

32 For barrel “browning,” see GREENER, W. W. GREENER, THE GUN AND ITS DEVELOPMENT
279-81 (9th ed. 1910).
33 BAILEY, supra note 30, at 95.
34 BROWN, supra note 27, at 299.
35 BAILEY, supra note 35, at 95-97.
36 KEN ALDER, ENGINEERING THE REVOLUTION: ARMS AND ENLIGHTENMENT IN FRANCE: 1763-
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Making Gun Locks

25. It was more challenging still to make quality gunlocks. Flintlock mechanisms
consisted of more than a dozen separate parts, some fixed and others moveable, all required
to operate in symmetry in order to produce the intended effect. Engravings published in 1770
as a supplement to the Encyclopédie, Enlightenment France’s great monument to
knowledge, provide precise views of the finished lock mechanism (Exhibit B) and its
constituent parts (Exhibit C). Lock makers in eighteenth-century Europe generally used
hardened dies to make the larger pieces. Small, red-hot bars of iron would be pounded into
dies cut in the shape of the lock-plate, cock, hammer, tumbler, bridle, sear, frizzen, and
trigger. It usually took multiple firings before a component part was properly forged to shape,
which made the metal brittle. Lock-makers therefore had to soften (anneal) it with controlled
reheating and cooling it in powdered charcoal inside cast-iron chests.3” Some parts required
additional steps. The tumbler (Exhibit C, fig. 17), for example, which transmitted the main
spring’s energy to the hammer, featured graded notches that had to be filed with near

precision for the lock mechanism to function correctly.3®

26.  Once properly formed and cooled, the pieces would be knocked out of the dies
and excess metal cut and filed off to ready them for assembly. Screws of various lengths
and diameters had to be cut to size, to affix the smaller parts to the lock plate and the lock

plate to the stock. Threads for metal screws would be cut on a steel screw plate, and those

1815174 (1997).
37 See MERRITT ROE SMITH, HARPERS FERRY ARMORY AND THE NEW TECHNOLOGY: THE
CHALLENGE OF CHANGE 86-89 (1977).
38 1d., at 90.
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for wood on a lathe.®®* The hammer and frizzen had to be hardened before these parts could
endure their constant collisions without quickly wearing down. They were “case-hardened”
by being heated with charcoal inside a sealed box to import carbon to their surface, creating
a hard skin, or “case.”®

27.  The most finicky parts of a gunlock were its three delicate springs. The battery
spring (Fig. 2, #21) held the frizzen in place, so that the pan cover (attached to the frizzen)
kept the priming charge covered until firing. The sear spring (Exhibit C, fig. 18), smallest of
the three springs, imparted tension to the trigger. The mainspring (Exhibit C, fig. 19) the
largest and most important, absorbed energy when the shooter cocked the gun and then
released that energy to power the cock’s descent after the trigger was pulled.**

28.  While case hardening sufficed for hammers and frizzens, that was insufficient
for springs. Springs had to be made from steel, otherwise they would not return to their
original shape after repeatedly coming under stress. This requirement introduced still more
technical difficulties into the gun-making process because quality steel was extremely
challenging to produce. Steel is an alloy of iron and around 1-1.5% carbon. Though it could
be made by reducing the carbon (and other impurities) from cast iron, more typically
steelmakers produced it by boosting the carbon content of wrought iron. They tightly packed
iron and charcoal dust in chests made of stone, sealed them fast with clay and sand, and
fired the chests red-hot in a furnace for several days so that the carbon could diffuse not just

into the skin but throughout the iron. Success yielded something called blister steel, on

39 Id. For gunlock making (and a deeper engagement with the ENCYCLOPEDIE), see also
BROWN, supra note 27, at 68—79, 200-207; BAILEY, supra note 30, at 95-96.
40 For case hardening, see GORDON, supra note 29, at 255.
41 For the evolution of lock designs and the critical role of springs, see BROWN, supra
note 27, at 68-79.
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account of the surface blisters left behind from the escaping carbon monoxide gases
produced in firing.4?

29. But success was far from guaranteed. Overheating or inadequate seals were
two of the more common missteps that could ruin the process. And even when all tasks
were performed correctly, furnaces would not produce blister steel without pure iron. Though
the chemistry would not be understood for decades, only iron low in phosphorus could be
made into steel because phosphorus inhibits the carbon diffusion process. Even with the
right process and materials, the quality of blister steel varied considerably.*? In the mid-
eighteenth century, Sheffield watchmaker Benjamin Huntsman set about trying to improve
upon the mediocre steel available for his watch springs. He eventually pioneered the crucible
method of purifying blister steel into something far more consistent and useful. It relied on
exceptionally pure Swedish iron, and on crucibles made from Stourbridge Clay found in
England’s West Midlands. This unusual clay was strong enough to bear the weight and the
heat of molten steel, but sufficiently free from any of the chemicals that would corrupt the
carbon diffusion process. The great superiority of Huntsman’'s method, and the great
difficulty of replicating it or its materials anywhere else, meant that steelmakers in and
around Sheffield would dominate the international industry well past the mid-nineteenth

century.*

42 GORDON, supra note 29, at 173-76.
43 The problem with phosphorus is a recurring topic in id.
441d. at 171-84.
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Europe’s Competitive Advantage

30. Given the technical and material challenges involved in making quality
firearms, dominant producers were those with regular access to high-quality materials, and
who could sustain economies of scale while reliably policing quality. It is unsurprising, then,
that the vast majority of firearms built in the eighteenth-century came from London and
Birmingham, England; Liege, Belgium; Placencia, Spain; Saint-Etienne, France, and a few
other European cities where the regional economies had for decades been oriented around
arms production. These were the manufacturing centers that armed Europe’s armies,
navies, coast guards, sheriffs, and militias; that supplied its domestic firearms markets; that
equipped its vast merchant marine and the huge, parasitic trading companies that extracted
so much wealth from the rest of the world; that outfitted European allies and mercenaries in
wartime; that shipped nearly four hundred thousand inexpensive guns annually to Africa by
mid-century, as fuel for the inferno of the Atlantic slave trade; and that manufactured nearly
every firearm that anyone ever laid eyes on in the colonial Americas.*

31.  Avvisitor to Saint-Etienne, where the Manufacture Royale turned out more than
a quarter million muskets in 1772 alone, likened the city to an ants' nest. “You cannot have
any idea of the number of forges and their activity,” he reported to his fiancée. The city and
its environs choked with gloom, “perpetually shrouded in coal smoke which penetrates
everywhere.” The visitor marveled at Saint-Etienne’s thousands of armorers, metalworkers,
and ironmongers, with their “white eyes that stare at passers-by even as they busily continue

working.” It seemed as if nearly all the area’s thirty-thousand inhabitants — not just men, but

45 Inikori, supra note 26, at 343—49.
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also women and children with their wiry forearms and soot-black faces — were heaving,
sweating, and clanging away at gun-work. “These are the true dens of Vulcan.”#®

32.  The great gun-making centers were organized in different ways. By the 1770s
France had come to embrace mechanization to a far greater extent than Britain, for example.
But all of Europe’s major arms producers employed a complex division of labor. Rather than
tens of thousands of gun-makers producing firearms from scratch, there were tens of
thousands of specialists responsible for a particular component or process. More than two-
dozen sub-trades went into making a musket at Saint-Etienne. Merely producing a quality
barrel involved four supervisors overseeing thirteen armorers.*’ Elsewhere one would find
rough-stockers and woodcarvers; barrel-forgers, barrel-borers, barrel-straighteners, and
barrel-browners; lock-makers who either employed or sub-contracted out to others who
specialized in forging lock-parts, or casehardening and polishing, or making steel springs,
or producing pins and screws. Then there were the filers, furniture casters, sight-fitters,
engravers, and, finally, the finishers whose job it was to put everything together.*®

33. This complex division of labor improved quality and uniformity, as well as
profitability and productive capacity. During the Seven Years’ War (1756-1763), for example,
the forty craftsmen working for London stocker Richard Waller were able to produce more
than two hundred and fifty thousand musket stocks for the British Ordnance office. With
fewer than three dozen filers and fitters working under him, the finisher John Hirst turned out

nearly three hundred thousand muskets in the same short period.*® Artisans in the dozens

46 For Saint-Etienne, see the masterful book by ALDER, supra note 36, at 163—-201.
471d., at 176, 201.
48 BAILEY, supra note 30, at 95-99.
49 For Waller and Hirst, see BROWN, supra note 27, at 235-36.
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of specializations that went into the gun trade spent perhaps a decade developing their skills
with a master. Guilds gave coherence, structure, and collective influence to individual
professions. The state enforced demanding regulations and quality tests, and steady
contracts from great monarchs and powerful merchants nursed the entire enterprise.®°

34, Nothing remotely comparable existed anywhere in colonial America. What,

then, are we to make of all the gunsmiths in the colonies?

“Gunsmiths,” vs. “Gunsmiths,” vs. “Gunsmiths” before the Revolution

35. As of 2020, there were nearly eight million registered automobiles in the state
of Florida.>* There are no vehicle production or assembly plants in the state, so Floridians
drive automobiles made in other states or countries.>?> Most Floridians have easy access to
service stations and oil change shops for routine maintenance. In the event of damage or
malfunction beyond the routine, Floridians turn to one of the nearly thirty thousand auto

mechanics or body shops in the state for repairs.>®> Some of Florida’s professional

50 Exemplary studies of gun-making centers include DE WITT BAILEY AND DOUGLAS A.
NIE, ENGLISH GUNMAKERS: THE BIRMINGHAM AND PROVINCIAL GUN TRADE IN THE 18™ AND 19™
CENTURY (1978); CLAUDE GAIER, FOUR CENTURIES OF LIEGE GUNMAKING (1985); ALDER,
supra note 36.

517,853,979 registrations in 2021, according to Statista. Automobile Registrations in the
United States in 2021, by State, STATISTA  (Sept. 28, 2023),
https://www.statista.com/statistics/196010/total-number-of-registered-automobiles-in-the-
us-by-state/.

52 See Anh Bui, P. Slowik, and N. Lutsey, Power Play: Evaluating the US Position in the
Global Electric Vehicle Transition, INTERNATIONAL COUNCIL ON CLEAN TRANSPORTATION 17
(2021), available at https://theicct.org/wp-content/uploads/2021/12/us-position-global-ev-
jun2021-1.pdf.

53 According to IBIS World, in 2022 there were 22,265 auto mechanic businesses in

Florida, IBISWORLD, https://www.ibisworld.com/industry-statistics/number-of-
businesses/auto-mechanics-in-florida-united-states (last visited Oct. 25, 2022), and 7119
auto body businesses in Florida, IBISWORLD,

https://www.ibisworld.com/us/industry/florida/car-body-shops/12653/ (last visited Oct. 25,
2022).
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mechanics and hobbyists have the requisite skill and experience to build cars from imported
parts. But thanks to the transparency of modern industrial statistics, the distinction the
English language makes between auto manufacturing, auto maintenance, and auto repair,
and the fact that there are no legal, ideological, or corporate incentives to claim that
Floridians make the cars they drive, we can all agree that while the state has a lot of cars, a
lot of maintenance and repair shops, and individuals with mechanical skill, the state’s
population nonetheless imports its millions of vehicles.

36. Things are quite different when it comes to guns and gunsmiths in early
America. Gunsmiths are easy enough to find in the archives of individual colonies, and
routinely advertised their services in colonial newspapers. For example, Henry Deabarear
informed his customers in Pennsylvania that “he follows his usual business, such as gun
work and spring lancet making, likewise cupping spring and teeth instruments.”>* Thomas
Tew, in his shop on Broad Street in Newport, boasted that he “cleans and repairs GUNS,
and GUN-LOCK in the best and most expeditious manner.”®® In New York, Gilbert Forbes
made and sold “all Sorts of GUNS, in the neatest and best Manner, on the lowest Terms.”>¢
Nathaniel and Joseph Cranch, “lronmongers & Gunsmiths” located in south Boston, sold
imported arms, barrels, and locks, and advertised “Guns and Pistols repair'd and clean’d.”’
John Page, who moved from London to Preston, Connecticut, let New Englanders know that

he “makes and repairs all Kinds of Pistols, Muskets, and Blunderbuses, in the most neat

54 PENNSYLVANIA GAZETTE (Sept. 15, 1773).
55 NEWPORT MERCURY (June 26, 1775).
56 NEW YORK JOURNAL (May 25, 1775).
57 BosTON GAZETTE (Nov. 29, 1773).
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and durable Manner, upon the most reasonable Terms.” Page also made braces, “for those
afflicted with Ruptures.”®

37.  While anecdotal evidence of gunsmithing is common, assessing the role
colonial gunsmiths played in arming British North America is a challenge. For one thing,
historians disagree about the number of gunsmiths active in the colonies. Experts have
advanced wildly diverging estimates, ranging from 175% to nearly 2000%° working in the
thirteen colonies on the eve of the Revolution.

38. Impoverished terminology presents an even bigger challenge. As the
advertisements above suggest, a single term covered a wide range of expertise. Though
this varying expertise existed across a spectrum, it clustered into three basic groups. Those
able to repair firearms were called “gunsmiths.” Those capable of not just repairing but also
building firearms from a mix of self-made and imported parts were known as “gunsmiths.”
And those with the skills, tools, materials, and inclination necessary to manufacture guns
entirely from components of their own making were called “gunsmiths.”

39. The looseness of the term is both an obstacle to genuine understanding and
a helpful screen for the motivated argument that early America had a widespread tradition

of self-made arms. A closer consideration of each of the three, overlapping sub-groups of

58 NORWICH PACKET (Mar. 23, 1775).

59 ROBERT F. SMITH, MANUFACTURING INDEPENDENCE: INDUSTRIAL INNOVATION IN THE
AMERICAN REVOLUTION 12 (2016).

60 BROWN, supra note 27, at 404—09. Brown’s appendix lists the names of approximately
500 people involved in manufacturing war material for the revolutionary war effort, though
this number includes many who made musket balls, bayonets, wire brushes, etc. Brown
estimates the total number of gunsmiths active during the Revolution to be less than two
thousand. Id. at 347.
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gunsmiths makes it plain, though, that only a small percentage of them were in the business
of making their own arms.

40.  The first group, repairers of firearms, vastly outnumbered the rest. Given that
guns were so common, so important, and so easily damaged or worn out, and given the
impracticality of sending defective arms back to Europe to be fixed, artisans capable of
repairing arms had a steady clientele throughout the colonies. Many things could go wrong
with muskets; even more so with the relatively light and inexpensive firearms that
predominated in early America.®! Nearly any component of a firearm could need repairing
or replacing after a few years of hard use or inattention. Inventories of guns stored by
colonial governments frequently listed as many as a quarter, a third, or even higher fractions
out of repair.6?

41. For one unusually-well documented gunsmith in eighteenth century North
America, the most common work was replacing or repairing (casehardening) frizzens and
hammers that had grown too soft through overuse. Missing screws also needed attending
to, barrels straightened, cracked butts restoked, broken breech plugs refashioned, and
springs replaced.®® Any of these mishaps or a dozen others could render a firearm into little
more than an expensive club. As one observer put it regarding Indian trade guns, “the

breaking a Spring or a gunlock etc. may be the means of destroying a whole Seasons Hunt

61 The Creek leader Alexander McGillivray offered a glimpse into the expected durability
of lighter firearms in 1789 when he requested “English Trading Guns which are Good and
will last more than two Years in Constant Use.” See Letter from Alexander McGillivray to
William Panton, Little Tallassie (Feb. 1, 1789), in JOHN WALTON CAUGHEY, MCGILLIVRAY OF
THE CREEKS 215-20 (1938).

62 BAILEY, supra note 30, at 105-06.

63 Kevin Paul Jones, An Examination of Flintlock Components at Fort St. Joseph
(20BE23), Niles, Michigan 17, 29-30 (2019) (unpublished M.A. thesis, Western Michigan
University).
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and of distressing and Starving a numerous Family.”®* Late-eighteenth century gunsmith
John Anderson from Williamsburg, Virginia, seems to have been typical. His account books
reflect a craft business oriented almost entirely to repairs, and they contain no evidence that
he made even a single firearm prior to the American Revolution.®® Greenlee lists numerous
examples of early Americans in other craft professions working part-time as “gunsmiths” for
extra income.®® The intended implication here is that the craft was not only very widespread
but also relatively easy to learn. But insofar as the farmers, carpenters, cutlers, stone
masons, and attorneys (yes, attorneys) he mentions moonlighted with gunsmithing, they
almost certainly were dabbling in this first, largest, and least-skilled category of “gunsmith”
focused on repairs.

42. A second, smaller cohort of gunsmiths had experience making firearms with a
mix of self-made components and imported locks and/or barrels. Colonial newspapers
routinely note the importation of locks®’” and barrels.®® It is hardly surprising that colonial
gunsmiths would welcome the outsourcing of the most technically complex and

consequential parts of a firearm. Most would have worked with imported locks and/or barrels

64 Plan of Robert Rogers, 1767, in WILLIAM JOHNSON, THE PAPERS OF SIR WILLIAM
JOHNSON, VoL. 13, 453 (Alexander C. Flick ed., 1921).

65 HAROLD B GILL, THE GUNSMITH IN COLONIAL VIRGINIA 22—-27, 64—68 (1974). Cited in the
Expert Report and Declaration of Kevin M. Sweeney at 6 n.10, Nguyen et al., v. Bonta et al.,
No. 3:20-cv-02470-WQH-BGS (S.D. Cal.).

66 Greenlee, supra note 16, at 66-68.

67 During the 1750s and 1760s in the Pennsylvania Gazette alone, merchants advertised
gunlocks on July 16, 1752; May 10, 1753; Feb. 11, 1755; Feb. 5, 1756; March 11, 1756; Jan
5, 1758; March 8, 1759; Jan. 3, 1760; Jan. 9, 1766; and July 20, 1769.

68 Consider the following examples from a ten-year period in a single colony: NEw YORK
GAZETTE (Nov. 8, 1762), NEw YORK GAZETTE (Mar. 4, 1765), NEW YORK JOURNAL (Nov. 27,
1766), NEW YORK GAZETTE OR WEEKLY PosT-Boy (Oct. 24, 1768), NEW YORK GAZETTE AND
WEEKLY MERCURY (Mar. 16, 1772), NEW YORK JOURNAL OR THE GENERAL ADVERTISER (June
11, 1772).
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because they lacked the expertise to make them, or at least make them well. Others with
the requisite skill often relied on imported parts because it was more economical to do so,
or because essential tools or materials were lacking. Steel for the springs in gunlocks was
particularly difficult to produce in early America and only imported at great expense.%°

43. Even the era’s most distinctive and developed American arms-making tradition
— production of the American long rifle (also known as the Kentucky-, Lancaster-, or
Pennsylvania-rifle), usually relied on imported English or German locks.’® American-rifles
were prized for their well-made barrels, and specialists in that tradition were using
increasingly sophisticated production methods by the second half of the eighteenth
century.”t But as for typical fowling pieces or muskets, consumers would have more
confidence in the integrity of imports because, unlike those made in America, imported
barrels had been manufactured under a demanding system of regulations and had almost
always undergone proof.”?

44, How analogous were these imported locks and barrels to the components and
kits used to assemble ghost guns in our own times? Consider the distance the new
eighteenth-century owner of a lock and barrel would have to travel before they would have
a reliable firearm to shoot. A functional wooden stock would have to be made, a task
requiring woodworking tools and expertise. Numerous additional parts would have to be

made or purchased, including a butt-plate, side-plate, trigger, trigger guard, trigger plate,

69 On the scarcity of steel for gun-springs as a particular impediment to the colonial arms
industry, see BROWN, supra note 27, at 243-44.
01d. at 268.
L Carlton O. Wittlinger, The Small Arms Industry of Lancaster County: 1710-1840, 24
PENNSYLVANIA HISTORY: A JOURNAL OF MID-ATLANTIC STUDIES 121, 135-36 (1957).
2 BROWN, supra note 27, at 150.
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trigger pivot, escutcheon, ramrod, ramrod pipes, furniture-fastening cross-pins, and a variety
of metal and wood screws.”® There were no parts kits in early America, so all of this would
have to have been made or acquired a la carte. One of the reasons there were no parts kits
is that firearms were not yet built with interchangeable parts. Quite unlike the “incredibly
precise” machine-made interchangeable parts advertised by today’s ghost-gun
entrepreneurs, eighteenth-century components were almost all made by hand.” The
resulting variability in the size, shape, thickness, and quality of individual parts required
significant time and skill on the part of the person charged with turning them into a reliable
firearm. Parts often had to be filed, fitted, re-filed, and re-fitted before they could be put into
harmony with one another, and particular care had to be taken mounting the barrel and the
lock to the stock.”> Needless to say, all of this had to be done without PDF instructions or
how-to videos. This was not the work of amateurs. Gunsmiths capable of building firearms
with imported locks and/or barrels were skilled professionals and were compensated as
such.

45, Colonial Americans who made their own firearms from scratch belonged to the
third and smallest cohort of gunsmiths. Unlike the European system characterized by
complex division of labor, gun-makers in the colonies usually worked alone or in pairs in
small shops. That meant that in addition to an unusually wide range of skills, such producers
needed an unusually large collection of materials and tools. They needed iron, copper, and

steel; bellows, forges, anvils, and sledges; hammers and mallets of different shapes,

3 BAILEY, supra note 30, at 95-96.
4 See the tab “incredibly precise” at HTTPS://Www.80PERCENTARMS.COM/, last accessed
Sept. 28, 2023.
> BAILEY, supra note 30, at 96-98. See also Jones, supra note 63 at 15.
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materials, and sizes; a remarkable array of files (one eighteenth-century gunsmith’s
inventory includes twenty-nine types); rasps, saws, planes, hand- and table-vices,
wrenches, swedges, screwdrivers, piers, pincers, tongs, drills, chisels, gouges, screw-
plates, augers, drawing knives, and sandpaper; and mortars, pestles, and the necessary
components for browning chemicals, among other necessities.’®

46. Mobilizing the requisite skills and equipped with these and other requisite
materials and tools, it would have taken an early American gunsmith around a week of work
to produce a basic, utilitarian longarm from scratch.”” Anything elaborate or ornate would
have taken considerably longer. Evidence from the time suggests that even those capable
of building guns from scratch seldom did so. John Partridge Bull of Deerfield,
Massachusetts, was one of those unusual gunsmiths who knew how to make firearms from
scratch and had the materials, facilities, and tools to do so. Bull is even more unusual
because he left behind a detailed account book recording the work he did over two decades
as a gunsmith, 1768-1788. It reveals that he made just three new guns during those twenty
years.”®

47. In sum, early America had a minor, low-productivity tradition of firearms
manufacturing, one executed by a small number of experts. Sometimes these experts made
firearms for their own private use. Everyone else used guns made by experts,

overwhelmingly by Europeans. The vast majority of guns in the colonies came from Europe;

6 For tools, see BROWN, supra note 27, at 244-57; JAMES B. WHISKER, THE GUNSMITH'S
TRADE 180-85 (1992).

T SMITH, supra note 37, at 11.

8 Susan McGowan, Agreeable to His Genius: John Partridge Bull (1731-1813),
Deerfield, Massachusetts 5, 39-40, 74-75 (1988) (unpublished M.A. thesis, Trinity College).
| thank Kevin Sweeney for alerting me to this source.
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repairs consumed the vast majority of work done by American gunsmiths; and of those
firearms built in America, the vast majority featured European locks and barrels.

48.  Still, some might concede these basic facts and still insist upon a “tradition of
self-made arms” in the colonies. Maybe this was a tradition of significant latent potential,
potential kept slumbering by the competitive advantage of European manufacturing. So long
as Europe turned out huge quantities of quality, affordable barrels and locks, one could
argue, American gunsmiths rarely had cause to make them at home — but they could have,
if need be. That is certainly what one would expect if, as Greenlee insists, there had been a
robust American tradition of self-made arms.

49, The trouble with this interpretation is that the colonies did sometimes find
themselves under-armed at moments of crisis, and yet domestic manufacturing consistently
failed them. Consider “the great arms crisis” of 1758, during the Seven Years’ War.”® Early
that year, London had called for 20,000 men from the colonies to be mobilized for the coming
campaign against French forces and their Indigenous allies in North America. Secretary of
State William Pitt had vaguely promised that the metropole would equip all these men, too
few of whom were able or willing to supply their own arms.& But it soon became clear that
only 10,000 muskets could be shipped across the Atlantic in time for the campaign, and that
even these might not arrive in time. This set off a frantic scramble for firearms throughout
British North America. General James Abercromby, responsible for the coming campaign,
spent all spring and early summer imploring, cajoling, and bullying colonial governors to

secure guns for the new recruits. With varying degrees of enthusiasm and sincerity, the

9 BAILEY, supra note 30, at 121.
80 John A. Schutz, The Disaster of Fort Ticonderoga: The Shortage of Muskets during
the Mobilization of 1758, 14 HUNTINGTON LiB. Q. 307-09 (1951).
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governors attempted to comply. They grudgingly loaned out arms from public magazines,
appealed to loyal subjects to contribute to the cause, and recruited the help of Thomas
Hancock and other prominent merchants. These merchants eventually managed to
purchase guns from market-savvy colleagues who had placed bulk orders with English gun
dealers at the start of the war in anticipation of reaping handsome profits (foresight that was
well-rewarded).8! What no one seems to have seriously attempted, or even to have to have
imagined would be worth attempting, was mobilizing British North America’s “tradition of
self-made arms” to manufacture the guns the recruits required. Insofar as American
gunsmiths helped solve the crisis, it was through repairs - making defective arms fit for
service.®? Delayed six weeks by the maddening search for firearms, Abercromby arrived too
late at Ticonderoga and suffered one of Britain’s most humiliating defeats of the war.83

50.  Or consider “Lord Dunmore’s War” in 1774. In the fall of that year, Virginia’'s
royal governor led militiamen from the colony’s western counties in a war of conquest against
the Shawnee in the Ohio Country. Though relatively small-scale (battles involving hundreds
rather than thousands of combatants), this little-known event was enormously
consequential. By forcing the defeated Shawnee to surrender their claim on Kentucky,
Dunmore and his forces dramatically accelerated the colonization of the trans-Appalachian

West.8* Settlers eagerly volunteered for militia duty, out of a mix of anxious dislike of the

81|d. at 309-12. See also BAILEY, supra note 30, at 121-23.

82 ScHuTZ, supra note 80, at 314.

83 Schutz argues that lack of muskets was “the most important cause of the defeat.” Id.
at 307. For the defeat in context, see FRED ANDERSON, CRUCIBLE OF WAR: THE SEVEN YEARS'’
WAR AND THE FATE OF EMPIRE IN BRITISH NORTH AMERICA: 1754—-1766 (2000).

84 For Lord Dunmore’s War, see RICHARD WHITE, THE MIDDLE GROUND: INDIANS, EMPIRES,
AND REPUBLICS IN THE GREAT LAKES REGION: 1650-1815 362-65 (1991); ROB HARPER,
UNSETTLING THE WEST: VIOLENCE AND STATE BUILDING IN THE OHIO VALLEY 46—-66 (2018);
JAMES CORBETT DAVID, DUNMORE’'S NEW WORLD: THE EXTRAORDINARY LIFE OF A ROYAL
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Shawnee, expectation of plunder, and hope of receiving land bounties. Where would their
guns come from? Reading Greenlee, one would conclude that these resourceful
backcountry folk simply made their own guns. As for the “pioneers, mountain men, and other
explorers essential to the expansion of the American empire from sea to shining sea,” he
tells us, “they had to know how to build and repair arms themselves to survive.”® The frontier
leaders tasked with organizing militias understood the situation better. As one local recruiter
put it, “most of these men is bad off for arms and ammunition and | believe Cannot get
them.”® Facility with basic repairs was obviously a welcome skill. But a little reflection on
the great difficulties involved in building firearms even in well-supplied eastern seaports
ought to be enough to disabuse anyone of the notion that the average western settler had
the necessary materials, facilities, tools, and skills to make his own musket. Dunmore’s
forces won a narrow victory over Shawnees not because of a tradition of self-made arms,
but because the state had provided English-made guns (and ammunition) for unarmed
militiamen from the governor’s palace and colonial magazine in Williamsburg.8”

51.  The scale and logistical challenge of Abercromby’s or Dunmore’s campaigns
obviously paled in comparison to what the colonies would soon be facing in the
Revolutionary War. Indeed, the revolution represented the perfect natural experiment to test

the proposition that early Americans nurtured a robust tradition of self-made arms. War with

GOVERNOR IN REVOLUTIONARY AMERICA—WITH JACOBITES, COUNTERFEITERS, LAND SCHEMES,
SHIPWRECKS, SCALPING, AND TWO ILLEGAL ROYAL WEDDINGS 73-93 (2013).

85 Greenlee, supra note 16, at 68.

86 Letter from Michael Woods to William Preston (May 29, 1774), in DOCUMENTARY
HISTORY OF DUNMORE’S WAR: 1774 397-98 (Reuben Gold Thwaites & Louise Phelps Kellogg
eds., 1905), 397-98.

87 For guns and ammunition sent from the mansion and magazine, see JOURNALS OF THE
HOUSE OF BURGESSES OF VIRGINIA 1773-1776, INCLUDING THE RECORDS OF THE COMMITTEE OF
CORRESPONDENCE 223 (John Pendleton Kennedy ed., 1905).
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Britain would make it existentially necessary for insurgents to acquire many tens of
thousands of additional firearms. Would “the American tradition of self-made arms” be up to

the challenge?

American Gun-Making in the Revolution

52.  Atthe end of 1774, before Lexington and Concord made war with Great Britain
a reality rather than a frightening possibility, one informed skeptic asked his more pugilistic
American contemporaries an urgent question: “is it possible that a people without arms,
ammunition, money, or navy, should dare to brave a nation, dreaded and respected by all
the powers on earth?8 Possible, yes. But how? How could an American insurgency arm
itself against such a mighty enemy?

53. Greenlee’s surprising answer is domestic production. “To sustain themselves
against a large and well-supplied British military throughout the eight-year war,” he writes,
“the Americans relied on gunsmiths, individuals with knowhow from working on their own
arms, and Americans who were willing to learn the art of arms manufacturing.”®® Indeed, he
insists that during the Revolutionary War “Americans needed to build their own arms to
survive.”® This answer is surprising because it is at odds with what most professional
historians know about the war. The evidence makes it clear that American arms makers
were not remotely up to the challenge of equipping a war against Great Britain. Were it not

for massive imports of firearms (and gun parts, and saltpeter, among many other things)

88 Extract of a letter from Newport (Dec. 14, 1774), published in the NEw YORK GAZETTEER
(Dec. 29, 1774), in NAVAL DOCUMENTS OF THE AMERICAN REVOLUTION, VoOL. 1, 20 (William
Bell Clark ed., 1964).
89 Greenlee, supra note 16, at 51.
% |d. at 48.
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from continental Europe, the insurgency against Great Britain would have been a
spectacular failure.

54, Patriot leaders hoped things would be otherwise at the dawn of the rebellion,
and confidently boasted that they could build their way out of their arms shortage. Benjamin
Franklin wrote that with the right incentives “arms may be made as good and as cheap in
America as in any Part of the World.”! John Adams claimed that his country had “many
manufacturers of firearms now, whose arms are as good as any in the world.”®? John
Hancock believed that the colonies’ gunsmiths would “soon be able to provide” the
necessary firepower.®® And Thomas Paine informed readers of Common Sense of canon
cast “at pleasure” and American small arms “equal to any in the world.”®* Richard Penn, a
former lieutenant governor of Pennsylvania and the man whom the Continental Congress
entrusted to deliver the “olive-branch petition” to the King in the summer of 1775, warned
parliament that the colonies made small arms “in great numbers, and very complete.”®

Another correspondent from Philadelphia went even further, assuring parliament that there

%1 Letter from Benjamin Franklin to Silas Deane (Aug. 27, 1775), available at
https://founders.archives.gov/?q=joseph%20belton&s=1111311111%20&sa=&r=1&sr=
(last visited Jan. 25, 2023)

92 John Adams, Novanglus Il (Feb. 6, 1775), in PAPERS OF JOHN ADAMS, VOL 2 243-55,
252 (Robert J Taylor et al., eds., 1977).

93 Letter from John Hancock to George Washington (Mar. 6, 1776), in THE PAPERS OF
GEORGE WASHINGTON DIGITAL EDITION (Theodore J. Crackel, ed., 2008).

94 THOMAS PAINE, RIGHTS OF MAN, COMMON SENSE, AND OTHER POLITICAL WRITINGS 41
(Mark Philp ed., 1998).

9 Penn’s testimony is in WiLLIAM COBBETT, THE PARLIAMENTARY HISTORY OF ENGLAND
FROM THE EARLIEST PERIOD TO THE YEAR 1803: FROM WHICH LAST-MENTIONED EPOCH IT IS
CONTINUED DOWNWARDS IN THE WORK ENTITLED “THE PARLIAMENTARY DEBATES,” VoL 18, 913
(1814).
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were gunsmiths in his province could “make one hundred thousand stand of Arms in one
year.”%®

55. Even accounting for optimistic bravado and a degree of menacing
boastfulness, American officials had ambitious, sincere hopes for domestic arms production.
Provincial congresses from around the colonies passed legislation and issued appeals in
hopes of recruiting gunsmiths and would-be gunsmiths to public service. Greenlee devotes
several pages of his article to quoting these sources,®” much like counterparts writing about
the history of large-capacity firearms detail example after example of exotic historic
weapons. But just as those authors seldom tell us about the safety, price, production
numbers, or distribution of the unusual guns they highlight (that is, about context), Greenlee
has almost nothing to say about the results of revolutionary-era appeals for domestic
production of firearms.%8 The silence is understandable, because those results were deeply
underwhelming.

56.  Take Massachusetts, which budgeted nearly $100,000 to pay for domestically
produced war material early in the conflict. Colonial craftsmen lacked the capacity to meet
this surging demand, and much of that appropriation went unspent.®® Authorities in Maryland

likewise worked to encourage domestic arms production. They set a relatively modest goal

9 Quoted in Greenlee, supra note 16, at 55.

971d. at 55-60.

98 Greenlee claims that it is difficult to assess the scale of domestic firearms production
during the war because, fearful of British retaliation, American gunsmiths did not sign their
creations. Id. at 60. This is incorrect. In the first instance, archival evidence can tell us more
about the scale of manufacturing than can examination of weapons that have survived the
centuries. Second, some of the surviving guns do bear makers’ signatures or insignia.
Indeed, authorities sometimes required gunmakers to sign the firearms they produced under
contract. See BROWN, supra note 27, at 325; NEIL LONGLEY YORK, MECHANICAL
METAMORPHOSIS: TECHNOLOGICAL CHANGE IN REVOLUTIONARY AMERICA 65 (1985).

99 SmITH, supra note 59, at 9-10.
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of producing 240 a month and failed to achieve it.1%° New York offered a bounty of $444 to
anyone willing to start a gunlock factory in the colony; that substantial bounty went unclaimed
and the colony was reduced to sending George Washington unarmed recruits.1%! Virginians
had high hopes for domestic firearms production, but even after sending agents in search
of gunsmiths far beyond their colony’s borders they failed to secure the arms they
themselves required.%? Wealthy Pennsylvania organized the most ambitious arms-making
program of the individual colonies. It spent more than other colonies, and tried to centralize
production in a new, $100,000 state-run armory inspired by European methods of mass
production. Yet even with their lucrative incentives and state-supported infrastructure,
Pennsylvania’s wartime gunsmiths only managed to produce around eighty-four muskets a
month on average. Each one cost the state about twice as much as a new musket fetched
on the open market.13

57. In frustration, individual colonies looked to the Continental Congress to equip
their fighting men. Though it took time to cohere, Congress eventually organized a very
impressive system of wartime production. State intervention was crucial, because only the
government could overcome systemic obstacles inhibiting production. Even in peacetime,
private manufacturers struggled to obtain working capital, master unfamiliar technical skills,
source and arrange for the timely transportation of raw materials, and recruit experienced

labor. Wartime mobilization, disruption, scarcity, and inflation made all these routine

100 1d. at 10.

101 Id
102 Id

103 |d. at 15, 222 n.41. For the efforts of individual colonies, see also YORK, supra note
98, at 65-70.
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problems dramatically worse.'®* The Department of the Commissary General of Military
Stores (DCGMS) had solutions. It provided cash advances, raw materials, transportation,
and technical consulting to private manufacturers working under contract. More
consequentially, the DCGMS centralized production at three main national arsenals, at
Springfield Massachusetts, Carlisle Pennsylvania, and Philadelphia.t®

58.  State contractors and master craftsmen at these arsenals coordinated
specialists in multiple trades to mass-produce necessary military supplies. For some vital
supplies, the results were remarkable. Among other items, they made large quantities of
cartridge boxes, ramrods, bayonets, and cartridge paper. They produced hundreds of
wagons, ammunition carts, and iron cannon.1% The cast tens of thousands of pieces of shot
and artillery shells in a wide range of sizes.®” And, relying overwhelmingly on imported
gunpowder or domestic powder made with imported saltpeter, the mostly female labor force
at the ammunition laboratory in Philadelphia produced an astonishing 4.2 million musket
cartridges.1%8

59.  What the DCGMS could not do, it became clear, was manufacture new
firearms at anywhere near the scale that the war demanded. The most recent expert
estimate suggests that on the eve of the revolution there were only around 175 gunsmiths
in the colonies capable of doing this work.1%® Perhaps partly for this reason, of the three

arsenals only the one in Philadelphia was tasked with producing arms. Departmental

104 See BROWN, supra note 27, at 310.

105 SmITH, supra note 59, at 142—71.

106 1d, at 122, 193.

1071d. at 123-26, 209.

108 |d, at 82—88. Government facilities made eleven million musket cartridges overall. Id.
at 209.

1091d, at 12.
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procurement records from the time make it difficult to say with confidence how many new
firearms the facility turned out. One expert suggests that fifteen thousand “was not out of the
question” during its years of operation, which, if accurate, would be an impressive figure
given the challenges of the day.'1°

60. But the large majority of these American-made firearms produced during the
revolution relied on European locks and barrels. War planners understood from the
beginning that it would have to be so. In September 1775, for example, Congress authorized
the foreign purchase and importation of ten thousand muskets and twenty thousand musket
locks.''! The firearms historian George Moller found evidence for at least 40,000 locks
imported during the Revolution, along with comparable quantities of musket barrels
(including nearly 30,000 in a single shipment in May of 1777).112 The scale of these parts
imports suggest that the expert gunsmiths employed by government seldom made firearms
from scratch. Indeed, after extensive research, Moller himself was “unable to establish a
single instance where a continental armorer was employed in the fabrication of entirely new
arms.”t13

61. Even while relying almost entirely on imports for the most critical components,
it is doubtful whether domestic producers made even a tenth of the firearms used by

American forces during the war. Around three hundred thousand Americans bore arms in

110 1d, at 96.

111 See resolutions of Monday, Sept. 18, 1775, in UNITED STATES CONTINENTAL
CONGRESS, JOURNALS OF THE CONTINENTAL CONGRESS, 1774-1789, EDITED FROM THE
ORIGINAL RECORDS IN THE LIBRARY OF CONGRESS, VOL. 2 253-54 (Worthington Chauncey Ford
ed., 1904).

112 GEORGE D. MOLLER, AMERICAN MILITARY SHOULDER ARMS |: COLONIAL AND
REVOLUTIONARY WAR ARMS, 141-42 (2011).

113 1d. at 147.

3¢

App.111

111



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 39 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 114

the Revolution, either as Continentals or militiamen.'1* Some of them entered the service
with their own firearm (the great majority of which had been made entirely in Europe or built
with European locks and barrels), and some served with arms taken from the enemy.> But,
as Greenlee briefly acknowledges,*® most fought with arms imported from continental
Europe, particularly arms from France. Moller’s careful inventory records more than 150,000
muskets imported between 1776-1781, and he suspects the actual total exceeded
200,000.17

62. In other words, it was not “domestic arms production [that] maintained the
colonies through the arms shortage during the war,” as Greenlee argues.*® Nor was it the
case, as Plaintiffs assert, that “when the British attempted to prevent the Americans from
acquiring firearms and ammunition, the Americans were able to make their own.” Compl.,
Doc. 1, 1. What maintained the colonies through the arms shortage during the war was a
remarkable state-run engagement with the international arms trade and, especially, the
patronage of European empires. Colonial gunsmiths contributed meaningfully to the war
effort, primarily by repairing many thousands of arms.''® When they did manufacture guns,

they almost always relied on imported locks and barrels. As had been true throughout the

114 According to historian John Ferling, around 100,000 served in the Continental Army
over the course of the war, and around 200,000 soldiered in colonial militias. See John
Ferling, Myths of the American Revolution, SMITHSONIAN MAGAZINE 48 (2010).

15 For more on both points, see Brian DelLay, The Arms Trade and American
Revolutions, 128:3 AM. HIST. REv. 1144-1181 (Sept. 2023).

116 Greenlee, supra note 16, at 54.

117 MoLLER, supra note 112, at 195. The 150,00 figure begins with his list of 117,661
“total known imports” from 1776-1883, adds an additional 40,000 sent for Massachusetts
and subtracts a shipment of 6,266 in 1783, after the North American fighting had ended. Id.
appendix 5, at 484-85.

118 Greenlee, supra note 16, at 61.

119 MoLLER, supra note 112, at 146-53.
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colonial era, and as would be true for Haitians and Spanish Americans fighting for their own
independence in the coming decades, American revolutionaries obtained their guns (and
ammunition) not through a “tradition of self-made arms,” but rather from government and

markets.120

The State Conjures the U.S. Arms Industry in the Early Republic

63. In the decade after Independence, prominent nationalists argued that the new
republic’s future security and prosperity would require the construction of a viable domestic
arms industry. In 1783, a report from the Continental Congress warned that “every country
ought to endeavor to have within itself all the means essential to its own preservation, as to
depend on the casualties of foreign supplies is to render its own security precarious.”?!
Secretary of War Benjamin Lincoln called it “idle for a people to talk of Independence who
were indebted for the means of their existence to any nation on Earth.”*?? In Washington’s
first inaugural, he argued that a free people’s “safety and interest require that they should
promote such manufactories as tend to render them independent on others, for essential,
particularly for military supplies.”*?®> And in his landmark “Report on the Subject of

Manufacters,” Treasury Secretary Alexander Hamilton advocated for state-supported arms

120 1 argue that the international arms trade connected the American Revolution, the
Haitian Revolution, and the Spanish-American Wars for Independence in DeLay, supra note
115.

121 Andrew Beardsley Fagal, The Political Economy of War in the Early American
Republic: 1774-1821 89 (2013) (unpublished Ph.D. dissertation, State University of New
York at Binghamton).

1221d, at 70-71.

123 Letter from George Washington to the United States Senate and House of
Representatives (Jan. 8, 1790), available at
https://founders.archives.gov/?q=From%20George%20Washington%20t0%20the%20Unit
ed%20States%20Senate%20and%20House%200f%20Representatives%2C%208%20Jan
uary%201790&s=1111311111&sa=&r=5&sr= (last visited June 20, 2023).
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production. “The extreme embarrassments of the United States during the late War, from an
incapacity of supplying themselves,” he reminded a Congress full of men that did not need
reminding, “are still matter of keen recollection.”?

64. Government penury and the broader postwar depression meant that these and
similar calls to action long went unanswered. Not only did the newly independent nation lack
the resources to fund domestic arms production; it lacked the funds even to properly store
what was already on hand. Lamenting the unavoidable necessity, the war department
auctioned off much of the war material left over from the Revolutionary War.1?> Knox insisted
that a “sound national policy” would secure at least 100,000 muskets in national arsenals.26
But by the end of 1793 he reported that the arsenals contained fewer than half than number,
and that a third of those needed repair.t?’

65. As had been true throughout the colonial era, the opportunities and threats
that attended slavery, settler colonialism, and inter-imperial conflict pushed government to
overcome obstacles and arm the nation. Increasingly anxious over a surging enslaved
population, southern states wondered where they would obtain the arms necessary to keep
them in bondage. Asking “[a]re we not weakened by the population of those whom we hold

in slavery?” the governor of Virginia argued for example that his state would have to depend

124 Alexander Hamilton’s Final Version of the Report on the Subject of Manufactures
(Dec. 5, 1791), available at http://founders.archives.gov/documents/Hamilton/01-10-02-
0001-0007 (last visited June 20, 2023).

125 See, e.g., Letter from Henry Knox to the President of Congress, War Office (Aug. 1,
1786), in UNITED STATES CONTINENTAL CONGRESS, supra note 111, VoL. 31 457-58.

126 | etter from Henry Knox to George Washington (Dec. 14, 1793), available at
https://founders.archives.gov/documents/Washington/05-14-02-0342 (last visited June 20,
2023.

127 Henry Knox, Return of Ordnance, Arms, and Military Stores (Dec. 14, 1793), in
AMERICAN STATE PAPERS: MILITARY AFFAIRS, VOL. 1 44—60 (1832).

3¢

App.114

114



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 42 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 117

on the federal government for firearms.*?® In the Ohio country, a dynamic coalition of
Indigenous nations armed with British guns and ammunition inflicted a series of shocking
defeats on U.S. armed forces during the late 1780s and early 1790s.1%° News in late 1791
that Native warriors had killed or wounded two-thirds of an 1400-man army led by General
Arthur St. Clair was particularly humiliating for the Washington administration.30 But the
scandal gave the president and his allies leverage they needed to finally secure
congressional funding to initiate an arms production program.3! When the U.S. drifted into
the “Quasi-War” with France a few years later, funding for that program increased
significantly.132

66. Though it took longer than nationalists had hoped, by the late 1790s the infant
U.S. arms industry was increasingly productive. The federal government itself was making
firearms at two national armories, at Springfield Massachusetts and Harper’s Ferry, Virginia.
Springfield used the French Model 1766 musket (easily the most common weapon in
government arsenals) as a prototype.33 Springfield especially became an innovative center
for machine production and standardized parts. The War Department also contracted out

with private manufacturers. Some of these contractors made component parts for the

128 gpeech of Gov. Randolph (June 16, 1788), in JONATHAN ELLIOT, THE DEBATES IN THE
SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION VOL. 3 72
(1888).

129 See COLIN G. CALLOWAY, THE VICTORY WITH NO NAME: THE NATIVE AMERICAN DEFEAT
OF THE FIRST AMERICAN ARMY (2014).

130 |d. at 129-39.

131 Fagal, supra note 121, at 144-52.

132 For instance, on May 4, 1798, Congress appropriated $800,000 for the procurement
of cannon, arms, and ammunition. See The Public Statues at Large of the United States of
America 1:555 (1845).

133 GEORGE D. MOLLER, AMERICAN MILITARY SHOULDER ARMS II: FROM THE 1790S TO THE
END OF THE FLINTLOCK PERIOD 33 (2011).
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arsenals, while Eli Whitney and others made muskets, pistols, and rifles to government
specification.'>* When the Jeffersonians came to power after the 1800 election, they put
more of the emphasis (and the budget) on funding private manufacturers.*3® In addition to
lucrative contracts, the federal government extended startup capital;*3® shared patterns,
gauges, dies, tools, and technical advice from arsenal staff;'3” and took steps to protect
domestic manufacturers with high tariffs on arms imports'*® and, eventually, robust patent
laws to reward innovation.*3°

67.  Together, private contractors and national arsenals proved to be synergistic,
innovative, and productive. By 1812, when the United States again went to war with Great
Britain and its Indigenous allies, domestic contractors and the federal armories were
producing around 60,000 firearms between them each year. 140 Still modest compared to
the productive capacity of Europe’s great gun-making centers, this nonetheless meant that
the U.S. had become an arms producer of significance. And its timing was excellent. The
nation had an innovative, growing, state-supported arms industry in place right when
firearms technology was about to enter the revolutionary sprint described above in Part Il,
where new ideas and designs combined with the industrial revolution to produce waves of

transformation through the early twentieth century.4!

134 | INDSAY SCHAKENBACH REGELE, MANUFACTURING ADVANTAGE: WAR, THE STATE, AND THE
ORIGINS OF AMERICAN INDUSTRY, 1776-1848 53-56 (2019).

135 Fagal, supra note 121, at 189-247.

136 1d. at 232-33.

137 GARAVAGLIA & CHARLES G. WORMAN, FIREARMS OF THE AMERICAN WEST: 1803-1865, 20
(1998).

138 Debate over tariffs and protection for domestic manufacturers is a major theme
throughout Fagal, supra note 121.

139 REGELE, supra note 134, at 24-25, 30-32.

140 Fagal, supra note 121, at 245.

141 For a classic study, see SMITH, supra note 37.
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68.  As president, James Madison instructed his Secretary of War to “lean to the
indulgent side” when dealing with the nation’s arms manufacturers.’*> The federal
government has hewed to this advice ever since. Settler colonialism and wars of conquest
against Native nations, the task of keeping millions of people enslaved, and the U.S.-
Mexican War all helped nurse the industry to a point of maturity by the mid-nineteenth
century.*3 Then the Civil War supercharged it and helped make it one of the most productive
and inventive in the world. Ever since, the U.S. arms industry has been thoroughly entangled
with war-making and government contracts — even as the gun lobby has spun the ingenious
illusion that the federal government is the industry’s enemy rather than its indispensable
historic patron.144

69. In sum, after centuries of depending upon European imports, Americans in the
early republic finally managed to become largely self-sufficient in arms production. They did
so through federal patronage of production at national arsenals and through federal
contracts to private manufacturers. The individuals who worked at arsenals or under contract
were not exponents of an “American tradition of self-made arms” or the forbears of today’s
amateurs with gun kits trying to evade state regulation. They were professionals or
professionals-in-training, working in an industry intimately connected to the state. They were

the forebears of those employed today by firms like Glock, Sig Sauer, and Smith & Wesson

142 Fagal, supra note 121, at 241-42.

143 See Brian DeLay, The American Public Has Power Over the Gun Business. Why
Doesnt it Use it?, THE CONVERSATION (Feb. 16, 2018), available at
https://theconversation.com/the-american-public-has-power-over-the-gun-business-why-
doesnt-it-use-it-92005.

144 |d
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to make arms for the state and for the market, and who are obliged by law to stamp federal
serial numbers on their products.

70.  3D-printed guns and kits enable consumers with no skill, experience, or
special tools to quickly assemble high-quality firearms. Nothing like that has ever existed
before in American life. The dramatic technological changes that have given birth to this
sub-industry have provoked unprecedented societal consequences. As those
consequences accelerate, we are witnessing the nation’s tradition of regulatory response
iterate in real time. When Greenlee drafted his article about self-made arms, six states
regulated ghost guns.'*® Today, more than twice as many do so0.}%¢ These laws are
consistent with our nation’s history of firearms regulation. In no sense are the entrepreneurs
who sell parts and kits or their customers part of a historic tradition of “self-made arms” that
should shield them from the serialization requirements that for more than half a century have
applied to other firearms. As with regulating high-capacity magazines, then, treating ghost
guns like any other firearm (that is, requiring serial numbers and background checks) should

be found constitutional under Bruen’s framework.

Pursuant to 28 USC 81746, | declare under penalty of perjury under the laws of the

United States of America that the foregoing is true and correct.

Executed on February 21 2024 Grcan Dol ay
Brian DeLay 4

145 Greenlee, supra note 16, at 80.
146 Everytown for Gun Safety, supra note 15.
45
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Brian DeLay
University of California
3229 Dwinelle Hall
Berkeley, CA 94720-2550
https://history.berkeley.edu/brian-delay

delay@berkeley.edu
ACADEMIC POSITIONS
- Preston Hotchkis Chair in the History of the United States, UC Berkeley: 2016-Present
- Associate Professor of History, University of California, Berkeley: Fall 2010 - Present

- Assistant Professor of History, University of California, Berkeley:  Fall 2009 — Spring 2010
- Assistant Professor of History, University of Colorado, Boulder: Fall 2004 — Spring 2009

- Lecturer in History, Harvard University: Spring 2004
EDUCATION

-Ph.D., Harvard University, Cambridge, MA: March, 2004

-MA, Harvard University: June, 1998

-B.A., University of Colorado, Boulder, summa cum laude: December, 1994

WORK IN PROGRESS:

e “Aim at Empire: American Revolutions through the Barrel of a Gun, 1750-1825,” book
project under contract with W.W. Norton. 167k words drafted as of 6/22.

e “Means of Destruction: Guns, Freedom, and Domination in the Americas before World
War I1,” book manuscript under contract with W.W. Norton. Research nearly complete.

e “PATH: The Project on Arms Trade History.” Since 2008, I have been working with
student research assistants to quantify the global arms trade, from the Napoleonic Wars to
WWI. We have been extracting detailed import and export data from manuscript sources
and, especially, from annual customs reports published by the main arms-exporting
states: The United Kingdom, the United States, Belgium, and France (Germany and
Spain still underway). We are nearly finished locating sources and doing the laborious
work of data entry. Our relational database now has nearly 112,000 entries capturing the
global movement of all kinds of war material, from percussion caps to artillery, from
1815-1915. We will soon shift to data analysis and begin applying for external funding to
turn the dataset into an online tool freely available to researchers around the world.

PUBLICATIONS AND RESEARCH
Refereed Publications

e “The Arms Trade & American Revolutions,” The American Historical Review 128:3
(Sept. 2023), 1144-118]1.

e “Foreign Relations between Indigenous Polities, 1820-1900,” in Kristin Hoganson and
Jay Sexton, eds., The Cambridge History of America and the World, Vol 2: 1812-1900
(Cambridge University Press, 2022), 387-411.

e “Indian Polities, Empire, and Nineteenth-Century American Foreign Relations”
Diplomatic History 39:5 (December 2015), 927-42.
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Refereed Publications (cont.)

“Watson and the Shark,” chapter in Brooke Blower and Mark Philip Bradley, eds., The
Familiar Made Strange: American Icons and Artifacts after the Transnational Turn
(Ithaca: Cornell University Press, 2015).

“Blood Talk: Violence and Belonging in the Navajo-New Mexican Borderland,” in
Juliana Barr and Edward Countryman, eds., Contested Spaces of Early America,
University of Pennsylvania Press, 2014, pp. 229-256.

Editor, North American Borderlands. Routledge, 2012.

War of a Thousand Deserts. Indian Raids and the U.S.-Mexican War. New Haven: Yale
University Press, 2008 [paperback, 2009].

“The Wider World of the Handsome Man: Southern Plains Indians Invade Mexico, 1830-
1846,” Journal of the Early Republic 27 (March, 2007), 83-113

“Independent Indians and the U.S.-Mexican War,” American Historical Review 112
(Feb., 2007), 35-68.

Other Publications:

“The Myth of Continuity in American Gun Culture,” 35k-word article forthcoming in the

California Law Review 113:1 (Feb., 2025).

“American Guns, Mexico’s Trials,” Bulletin of the American Academy of Arts and

Sciences, Spring, 2020

“A Misfire on the Second Amendment,” extended review of Roxanne Dunbar-Ortiz,

Loaded: A Disarming History of the Second Amendment for Reviews in American History

47:3, Sept. 2019

Co-author with James West Davidson, William E. Gienapp, Christine Leigh Heyrman,

Mark H. Lytle, and Michael B. Stoff, Experience History: Interpreting America’s Past

[Formerly Nation of Nations: A Narrative History of the American Republic], McGraw-

Hill (9" ed., 2019). *Concise version: US/A History (9" ed., 2022).

“How the U.S. Government Created and Coddled the Arms Industry,” The Conversation,

October 2017

“How Not to Arm a State: American Guns and the Crisis Of Governance In Mexico,

Nineteenth and Twenty-First Centuries” [24th Annual W.P. Whitsett Lecture], Southern

California Quarterly 95:1 (Spring 2013), pp. 5-23.

“Oportunismo, ansiedad, idealismo: los impulsos Estadunidenses durante la intervencion

Francesa en México,” in Jean Meyer, ed., Memorias del Simposio Internacional 5 de

Mayo, El Colegio de Puebla, 2013, pp 269-288.

“Comanches in the Cast: Remembering Mexico’s ‘Eminently National War,”” in Charles

Faulhaber, ed., The Bancroft Library at 150: A Sesquicentennial Symposium, Berkeley:

University of California Press, 2011.

“How Indians Shaped the Era of the U.S.-Mexican War,” abbreviated version of

Independent Indians and the U.S.-Mexican War,” in Pekka Himéldinen and Benjamin H.

Johnson, eds., Major Problems in the History of North American Borderlands,

Wadsworth, 2011.

Response to Daniel Walker Howe, Andrés Reséndez, Ned Blackhawk, and Leonard

Sadosky’s essays in H-SHEAR roundtable on War of a Thousand Deserts, Nov. 2010.
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Other Publications (cont.)

e Top Young Historian essay, Historians News Network, October 2010.

e “Forgotten Foes,” Berkeley Review of Latin American Studies (Fall 2010), 14-19.

e “James Madison and the Scolds,” Review of J. C. A. Stagg, Borderlines in the
Borderlands: James Madison and the Spanish American Frontier, 1776-1821, Passport
40:3 (January 2010).

e “Why Mexico Fought,” review of Timothy J. Henderson, A Glorious Defeat: Mexico and
its War with the United States, Diplomatic History 33:1 (January 2010).

e “19'" Century Lessons for Today’s Drug War Policies,” The Chronicle Review, Tuesday,
July 28, 2009,

o “It’s Time We Remembered the Role of Indians in the U.S.-Mexican War,” History News
Network, 3/9/2009

e “War of a Thousand Deserts,” on The Page 99 Test,

e “Navajo,” “Popé¢,” and “Pueblo Indians,” in Billy G. Smith, ed. Colonization and
Settlement (1585-1763), Volume 2 in the 10-volume Facts on File Encyclopedia of
American History (2003)

e “Narrative Style and Indian Actors in the Seven Years” War,” Common-Place: The
Interactive Journal of Early American History, 1 (1), September 2000.

PRIZES. HONORS. & AWARDS
e Vandervort Prize for Outstanding Article in Military History, Society for Military
History, 2024
e Visiting Scholar, University of Melbourne, October 2017
e Fulbright Distinguished Lecturer, Doshisha American Studies Seminar (Kyoto), 2014
e Bryce Wood Book Award for the outstanding book on Latin America in the social
sciences and humanities published in English, Latin American Studies Association, 2010
e HNN “Top Young Historian,” November 2010
e W. Turrentine Jackson (biennial) Award for best first book on any aspect of the history of
the American West, Western History Association, 2009
e Robert M. Utley Award for best book published on the military history of the frontier and
western North America, Western History Association, 2009
e Southwest Book Award, sponsored by the Border Regional Library Association, 2009
e James Broussard Best 1 book prize, Society for Historians of the Early American
Republic, 2008
Norris and Carol Hundley Best Book Award, Pacific Coast Branch of the AHA, 2008
The Sons of the Republic of Texas Summertfield G. Roberts Best Book Award, 2008
Finalist, Francis Parkman Prize from the Society of American Historians, 2008
Finalist for the Clements Prize for the Best Nonfiction Book on Southwestern Americana,
2008
e Honorable Mention, TSHA Kate Broocks Bates Award for Historical Research, 2008
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PRIZES, HONORS, & AWARDS (cont.)

Finalist for the PROSE Award in the U.S. History and Biography/Autobiography
category, sponsored by the Association of American Publishers, 2008

Organization of American Historians Distinguished Lecturer, 2008-2011
Bolton-Cutter Award for best borderlands article, Western History Association, 2008
Robert F. Heizer Prize for the best article in the field of ethnohistory, 2008

CLAH Article Prize, Conference on Latin American History, 2008

Stuart Bernath Article Prize, Society for Historians of American Foreign Relations, 2008
Phi Alpha Theta/Westerners International Prize for Best Dissertation, 2005

Harold K. Gross Prize from Harvard University for the dissertation “demonstrating the
greatest promise of a distinguished career in historical research,” 2004

University of Colorado Residence Life Academic Teaching Award, 2005

Derek Bok Center Awards for Excellence in Teaching, Spring 1999 and Fall 1999

GRANTS AND FELLOWSHIPS

John Simon Guggenheim Foundation Fellowship, 2019-2020
Marta Sutton Weeks Fellow, Stanford Humanities Center, 2019-2020
Center for Advanced Studies in Behavioral Sciences Fellowship, 2019-2020 (declined)
American Council of Learned Societies Fellowship, 2017-2018
Harry Frank Guggenheim Foundation Fellowship, 2013-14'
UC Humanities Research Fellowship Grant, 2013-14"'
UC Berkeley CORE Research Bridging Grant, 2012-14’
Charles A. Ryskamp Research Fellowship, American Council of Learned Societies,
2010-2011
Donald T. Harrington Fellowship, UT Austin, 2009-2010 (Declined).
University of Colorado Graduate Committee on the Arts and Humanities Research Grant,
2008.
American Philosophical Society / British Academy Fellowship, 2008.
Junior Faculty Development Award, University of Colorado, 2007.
Bill and Rita Clements Research Fellowship for the Study of Southwestern Americana,
Full Year, Clements Center, Southern Methodist University, Dallas, TX, 2005-2006.
Postdoctoral Fellowship, Full Year, Huntington Library, San Marino, CA, 2005-2006
(Declined)
Postdoctoral Fellowship, Full Year, Newberry Library, Chicago, IL, 2005-2006
(Declined)
Packard Foundation Dissertation Finishing Grant, 2002-2003
American Philosophical Society, Philips Fund Grant for Native American Research, 2001
David Rockefeller Center for Latin American Studies Summer Grant 2001
Department of Education Foreign Language Area Studies Grant, 2000-01
Mellon Summer Field Research Travel Grants, 1999, 2000, 2001
Harvard History Department Summer Travel Grant, 2000, 2001
Graduate Society Term Time Research Fellowship, Spring 2000
Harvard Graduate Student Council Summer Travel Grant, 1999
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GRANTS AND FELLOWSHIPS (cont.)

The Charles Warren Center Fellowships for Summer Research, 1998, 1999
The Graduate Society’s Summer Fellowship, Harvard University, 1998
General Artemas Ward Fellowship, Harvard University, 1996-97, 1997-98

BOOK REVIEWS

Review of Jonathan Grant, Between Depression and Disarmament: The International
Armaments Business, 1919-1939, in the American Historical Review 25:3, June 2020
Review of David J. Silverman, Thundersticks: Firearms and the Violent Transformation
of Native America, in the American Historical Review, Oct. 2017

Review of Rachel St. John, Line in the Sand: A History of the Western U.S.-Mexico
Border, in the Pacific Historical Review, Aug. 2012.

Review of Bridging National Borders in North America: Transnational and Comparative
Histories, Edited by Benjamin H. Johnson and Andrew R. Graybill, Hispanic American
Historical Review, Feb. 2012,

Review of Fiasco: George Clinton Gardner's Correspondence from the U.S.-Mexico
Boundary Survey, 1849-1854. Edited David J. Weber and Jane Lenz Elder, New Mexico
Historical Review 86:3, Summer 2011, 526-28.

Review of Juliana Barr’s Peace Came in the Form of a Woman: Indians and Spaniards in
the Texas Borderlands, for the American Historical Review 113 (June 2008), 878-79.
Review of Samuel Truett’s Fugitive Landscapes: The Forgotten History of the U.S.-
Mexican Borderlands, for Labor: Studies of Working-Class History of the Americas 4:4
(2007), 130-32.

Review of Gary Clayton Anderson’s The Conquest of Texas: Ethnic Cleansing in the
Promised Land, 1820-18735, for the Journal of American History 93:2 (2006), 530-31.
Review of Samuel Truett and Elliott Young, eds., Continental Crossroads: Remapping
U.S.-Mexican Borderlands History, for the Hispanic American Historical Review 86:4
(2006), 864-65.

Review of Rosemary King’s Border Confluences: Borderland Narratives from the
Mexican War to the Present, for New Mexico Historical Review, Fall 2005.

Review of Edward A. Goodall, Sketches of Amerindian Tribes, 1841-1843, for Itinerario.
The European Journal of Overseas History, Fall 2004 (28:3).

Combined review of Alex D. Krieger’s We Came Naked and Barefoot: The Journey of
Cabeza de Vaca Across North America and Rolena Adorno’s and Patrick Charles Pautz’s
The Narrative of Cabeza de Vaca for the Southwestern Historical Quarterly, April 2004.
Review of Richard Flint’s “Great Cruelties Have Been Reported:” The 1544
Investigation of the Coronado Expedition, for the Southwestern Historical Quarterly,
October 2003.

Review of Allen G. Hatley’s The Indian Wars in Stephen F. Austin’s Texas Colony,
1822-1835, for the Southwestern Historical Quarterly, October 2001.

PRESENTATIONS & INVITED TALKS

e “What a Junk-Shop Musket has to say about the American Revolution,” presentation at
Approaching American Revolutions Symposium, USC, May 2023
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PRESENTATIONS & INVITED TALKS (cont.)

“Why Dragging Canoe Sold Kentucky,” paper presentation at the Western History
Association Conference, San Antonio, TX Oct. 2022

Roundtable participant for “After 1800: Rethinking Revolution and Counter-Revolution in
the Atlantic World,” USC/Ecoles des Hautes Etudes en Sciences Sociales, June 2022
Roundtable participant for “Empire and U.S. Foreign Relations,” Society for Historians of
American Foreign Relations, June 2022

“Tribe and Nation in North America,” comment for roundtable on Sumit Guha’s Tribe and
State in Asia through Twenty-Five Centuries, Institute for Historical Studies, UT Austin,
November 2021.

“What is History Now,” Roundtable participant at UC Berkeley History Colloquium,
October 2021

"Tsiyu Gansini’s Predicament: Guns, Ammunition, & Cherokee Choices before the
Revolution," Rocky Mountain Seminar in Early American History, Oct., 2021

“Aim at Empire,” talk at the UC Berkeley Institute for International Studies, Sept. 2021
Roundtable participant in “the U.S.-Mexican Borderlands” for Janet Napolitano and Daniel
Sargent’s class “Intro to Security Policy,” GSP, Berkeley, Sept. 2021

“Arms Trading and American Revolutions,” paper for roundtable on Transnational
Revolutionary History, Society for Historians of the Early American Republic, July 2021
Roundtable on Armed Conflict and Military History, Society for Historians of American
Foreign Relations annual conference, June 2021.

“Guns Across Borders,” presentation at Revolutions Across Borders symposium, Newberry
Library, June, 2021.

“Indigenous Agency, Whiggish History, and ‘the Conquest of Mexico,”” American Historical
Association, Jan. 2021

“Arms Trading and the Fates of American Revolutions,” invited paper given in the
Cambridge University American History Seminar, March 1, 2021

“Indigenous Agency, Whiggish History, and ‘the Conquest of Mexico,”” Conference on
Latin American History, Jan. 2021

“Aim at Empire,” presentation at the Stanford Humanities Center, December 2019
“America’s Guns, Mexico’s Trials,” Morton Mandel Public Lecture given at the invitation of
the American Academy of Arts and Sciences, Berkeley, CA, Nov. 20, 2019

“Arms Trading & New World Decolonization,” paper presented at University College,
London, May 2019.

“The Texas Gun Frontier & the Travails of Mexican History,” keynote at the 1% Biennial
Symposium on Borderlands & Borders, Texas A&M University, San Antonio, April 2019
“Guns and Revolution: The Arms Trade and the First Global Wave of Decolonization,”
Boston College, September 2018

“Migration and the History of Immigration Enforcement on the U.S.-Mexican Border,” at
conference on Borders, Borderlands, and Migration, Institute of Slavic, East European, and
Eurasian Studies and the Central European University, UC Berkeley, Sept. 2018

“Shoot the State,” roundtable presentation at the Western History Association, Nov. 2017
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PRESENTATIONS & INVITED TALKS (cont.)

“The Texas Gun Frontier and the Travails of Mexican History,” Gary L. Nall Lecture, West
Texas A&M, October 2017

“Guns and Revolution: The Arms Trade and the Making of American Revolutions, 1774-
1825,” University of Melbourne, October 2017

“Dam-Breaking: How the Arms Trade Enabled the First Global Wave of Decolonization,
1775-1825,” New York University, September 2017

“The Most Dangerous Man You’ve Never Heard Of,” invited presentation at symposium
“Small Arms, Big Business: Trading Arms - Political, Cultural and Ethical Dimensions in
Historical and Global Perspectives,” Zentrum fiir Interdisziplindre Forschung (ZIF),
Bielefeld, Germany, June 2017.

Organizer/chair and presenter for roundtable “Arsenal to the World: The Missing History of
the American Arms Trade,” OAH April 2017

“The Ungovernable Rio Grande,” Cal History Homecoming talk, February 2017

“The Texas Gun Frontier and the Travails of Mexican History, or, No More Weapons!
(Unless they’re for Us),” CENFAD Colloquium, Temple University, January 2017

“The Texas Gun Frontier and the Travails of Mexican History, or, No More Weapons!
(Unless they’re for Us),” University of Connecticut, October, 2016

“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” Harvard
University, October 2016

“How Transimperial Arms Bazaars Stabilized Instability in the Greater Caribbean,”
Rothermere Institute, Oxford University, May 2016

“The International Arms Trade and the Brittle State in Mexico, 1810-1920,” University of
Chicago Latin American Seminar, December 2015

“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” Northwestern
University, December 2015

“Guns and the Making of the Modern Americas,” Stanford University, November 2015
“The Texas Gun Frontier and the Travails of Mexican History,” UT Austin, November 2015
“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” University of
Cincinnati, September 2015

“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” Society for
Historians of American Foreign Relations, Conference Keynote, June 2015

“War of a Thousand Deserts,” San Jacinto Symposium, Houston, TX, April 2015
“Dambreaking: Guns, Mercantilism, and the Demolition of Europe’s America,” the James P.
Jones endowed lecture, Florida State University, March 2015

“Dambreaking: Mercantilism, Armaments, and the Demolition of Europe’s America,”
Indiana University, October 10, 2014

"Gotham’s Gun Barons: New York City Arms the Americas, 1865-1934,” Doshisha
University, Kyoto, Japan, July 25, 2014

"How Borderland Indians Shaped the Era of the U.S.-Mexcan War," Keynote address for the
2014 Doshisha American Studies Seminar, Kyoto, July 26, 2014

“War and Trade,” Roundtable on new histories of trade, Society for Historians of American
Foreign Relations, Lexington, June 2014
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PRESENTATIONS & INVITED TALKS (cont.)

“Gotham’s Gun Barons: New York City Arms the Americas, 1865-1934,” Cambridge
University, November 25, 2013

“A Protest of Arms: Guns and the Brittle State in Mexico, 1810-1920,” Cambridge
University Borderlands Workshop, November 11, 2013

“Gotham’s Gun Barons: New York City Arms the Americas,” Oxford University, Oct 2013
“Marcellus Hartley: The Most Dangerous Man You've Never Heard Of," OAH April 2013
“A Good Story,” invited presentation to admitted students at Cal Day, April 20, 2013
“Beware the Metanarrative; or, How I Acquired My Resistance to Resistance,” Kaplan
Lecture, University of Pennsylvania, March 2013

“Domestic Dependent Notions: American Indians and the First Few Pages of American
Empire,” American Studies Association meeting, San Juan, Nov. 2013

“Indian History and the History of American Foreign Relations,” Society for Historians of
American Foreign Relations annual conference, June 2012

“How Not to Arm a State: American Guns and the Mexican National Project, 1810-1920,”
Society for Historians of American Foreign Relations annual conference, June 2012
“Opportunism, Anxiety, and Idealism: U.S. Impulses during the French Intervention in
Mexico,” invited paper at el Simposio Internacional 5 de Mayo de Mexico, Biblioteca
Palafoxiana, Puebla, Mexico, May 2012.

“How Not to Arm a State: American Guns and the Mexican National Project, 1810-1920,”
Organization of American Historians annual conference, April 2012

Chair, roundtable on the state of the field in U.S.-Mexico Borderlands History, Organization
of American Historians annual conference, April 2012

“So Far From God, So Close to the Gun Store: Borderlands Arms Trading and the Travails of
Mexican History,” 26" Annual W.P. Whitsett Lecture, CSU Northridge, March 2012

“War of a Thousand Deserts,” at the Tattered Cover Bookstore, Denver, CO, March 2012
“Frontiers, Borderlands, and Transnational History,” Huntington Library symposium on the
Significance of the Frontier in an Age of Transnational History, Feb. 2012 [Audio in file#2]
“Sailing Backwards on Mexico’s ‘Iron River of Guns’: The Political Economy of the Arms
Trade in the 19" and 21° Century’s, Harvard Kennedy School, Feb. 2012

“The Drug War and Borderlands History,” Cal Alumni Day, Oct. 2011.

“Blood Talk: Violence and Belonging in the Navajo-New Mexican Borderland,” invited
presentation at Stanford University’s Comparative Wests Seminar, April 2011

“Blood Talk: Violence and Belonging in the Navajo-New Mexican Borderland,” invited talk
for round two of Contested Spaces in Early America symposium, Clements Center for
Southwest Studies, Southern Methodist University, Dallas, TX, April, 2011

“Blood Talk: People and Peoples in the Navajo-New Mexican Borderland,” invited talk at
UCLA’s American Indian Studies Center, March 2011

“Blood Talk: People and Peoples in the Navajo-New Mexican Borderland,” invited talk
presentation the USC-Huntington Early Modern Studies Institute and the Autry Museum of
Western Heritage, March 2011
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PRESENTATIONS & INVITED TALKS (cont.)

“People and Peoples in Borderland Relations: Blood Talk in New Mexico,” invited talk for
Contested Spaces in Early America symposium, McNeil Center for Early American Studies,
University of Pennsylvania, Philadelphia, PA October 2010

“How Indians Shaped the U.S.-Mexican War,” invited talk for the Bay Area Latin America
Forum, Berkeley, CA September 2010

“Indians and the U.S.-Mexican War,” invited talk at University of North Texas, Sept. 2010
“Patterns of Violence in Navajo-New Mexican Relations,” Pacific Coast Branch of the
American Historical Association annual meeting, Santa Clara CA, August 2010

“States and Stateless Peoples in George Herring’s From Colony to Superpower,” Society for
Historians of American Foreign Relations annual meeting, Madison, WI, June 2010
“Indians, Politics, and 19™-Century American Empire,” UC Berkeley-Stanford-UC Davis
faculty dinner, April 2010

“War of a Thousand Deserts,” invited Keynote Address to the James Rawley Conference in
the Humanities, University of Nebraska, Lincoln, April 2010

“19" Century Lessons for Today’s Drug War Policies,” History as a Resource for Decision
Making, UC Berkeley, March 2010

"Comanches in the Cast: Recovering Mexico's 'Eminently National War, 1830-1846,"
Bancroft Sesquicentennial Symposium, Berkeley, CA, March 2010.

“Mexico, Native Polities, and the Continuous 19" Century American Empire,” invited talk
for the Harvard Symposium on 19" Century Empire, Cambridge, MA April 2009

“War of a Thousand Deserts: How Indians Shaped the Era of the U.S.-Mexican War,” paper
presented to the El Paso History Museum, February 2009

“War of a Thousand Deserts: How Indians Shaped the Era of the U.S.-Mexican War,” paper
presented at the Texas Community College Teachers Association Conference, Austin, Feb.
2009

“Putting Indians into the U.S.-Mexican War,” paper presented at the Organization of
American Historians annual meeting, New York, March 2008.

“Military History and Non-State Peoples,” roundtable paper presented at the American
Historical Association conference, Washington D.C., Jan. 2008.

“The French and Indian War,” public talk for the High Plains Chautauqua, Greeley, CO,
Aug. 8, 2007

“The Comanche Lens: Seeing Nation States through Tribes on the U.S.-Mexican
Borderlands,” invited talk at the University of San Diego Trans-Border Institute, April. 2007.
“The Comanche Lens: Seeing Nation States through Tribes on the U.S.-Mexican
Borderlands,” invited talk at the George and Anne Richards Civil War Era Center, Penn State
University, Jan. 2007.

“Independent Indians, the U.S.-Mexican War, and the Reshaping of North America,” paper
presented at the American Historical Association conference, Atlanta, GA, Jan. 2007 (*Panel
organizer*)

“Opportunity Costs: Southern Comanches between Mexico and Texas, 1836-1846,” paper
presented at the Filson Institute’s Comparative Borderlands Conference, Louisville, KT, Oct.
2006.
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PRESENTATIONS & INVITED TALKS (cont.)

“The War of a Thousand Deserts: Indians, the U.S.-Mexican War, and the Reshaping of
North America,” Clements Center Brown Bag series, Southern Methodist University, Feb.
2006.

“Independent Indians and Borderlands Scholarship in the Americas” roundtable presentation
at the Conference on Latin American History, Philadelphia, PN, Jan. 2006.

“Comanches in the Cast: Remembering Mexico’s ‘Eminently National War,” 1830-1846,”
paper at the Latin American Studies Association Conference, Los Vegas, NV Oct. 2004
Invited comment on Marie Duggan’s “Franciscan Missions as Institutions of Economic
Development: The Case of California, 1769-1832,” at the Boston Area Latin American
Seminar, Dec. 2003
Invited comment on David J. Weber’s “Spaniards and their Savages in the Age of
Enlightenment,” at the Boston Area Latin American Seminar, Oct. 2002.

“Mexicans, Indians, and Anglo-Americans: Ethnic Conflict and Territorial Expansion, 1776-
1854,” paper presented at the Harvard Ethnic Studies Conference, Cambridge, MA, Feb.
2002.

“Americans Watching: Savage Indians, Suffering Mexicans, and Manifest Failures, 1835-
1854,” paper presented at the American Historical Association conference, San Francisco,
Jan. 2002.

“The War of a Thousand Deserts: Indian Power & the Contest for Mexico, 1835-1854,”
paper presented at the Conference on Latin American History, San Francisco, Jan. 2002
“Indian Power and the Fragmentation of Northern Mexico, 1835-1846,” paper presented at
the Western History Association Conference, San Diego, CA, Oct. 2001. (*Panel
organizer®).

“Americans Watching: Savage Indians, Suffering Mexicans, and Manifest Failures, 1835-
1854,” paper presented at Global America: The New International History Conference,
Harvard, April 2001.

Commentator at roundtable discussion of Fred Anderson’s Crucible of War at the Charles
Warren Center for Studies in American History, Harvard University, Feb. 2000.

CONSULTING

e Washington D.C.
o Submitted declaration for the Attorney General’s Office of Washington D.C. in
defense of district law limiting high-capacity gun magazines in Hanson et al., v.
District of Columbia, Case No. 22-cv-02256 (D.D.C.), Nov. 2022.
e Oregon
o Submitted declaration as expert witness for the Attorney General’s Office of the
State of Oregon in defense of state law limiting high-capacity gun magazines in
Joseph Arnold et al., v. Tina Kotek, et al., No. 22CV41008 (Harney Cnty. Cir.
Ct.), Dec. 2022. Testified remotely in preliminary injunction trial, Dec. 2022.
Testified in person at the case trial, Sept. 2023.
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CONSULTING, cont.
e Oregon, cont.
o Submitted declaration for Attorney General’s Office of the State of Oregon in
defense of state law limiting high-capacity gun magazines in Oregon Firearms
Federation et al. v. Tina Kotek et. al., 2:22-cv-01815-IM (D. Ore.) (lead case);
Mark Fitz, et al., v. Ellen F. Rosenblum, et al., 3:22-cv-01859-IM (D. Ore.)
(trailing case); Katerina B. Eyre, et al., v. Ellen F. Rosenblum et al., 3:22-cv-
01862-IM (D. Ore.) (trailing case); and Daniel Azzopardi, et al., v. Ellen F.
Rosenblum, et al., 3:22-cv-01869-IM (D. Ore.) (trailing case). Feb. 2023.
Deposed March 14, 2023. Testified in Fed Dist. Court trial in Portland, June 2013.

e [llinois
o Submitted declaration for Attorney General’s Office of the State of Illinois in
defense of its law limiting assault weapons and high-capacity magazines in Harrel
v. Raoul, Case No. 23-cv-141-SPM (S.D. Ill.); Langley v. Kelly, Case No. 23-cv-
192-NJR (S.D. Ill.); Barnett v. Raoul, 23-cv-209-RJD (S.D. Ill.); Federal Firearms
Licensees of Illinois v. Pritzker, 23-cv-215-NJR (S.D. Ill.); Herrera v. Raoul, 23-
cv-532 (N.D. Ill.); and Kenneally v. Raoul, et al., 23-cv-50039 (N.D. Ill.). March,
2023.
e California
o Submitted declaration for Attorney General’s Office of the State of California in
defense of its law limiting high-capacity magazines in William Wiese, et al., v.
Rob Bonta, et al., 2:17-cv-00903-WBA-KJN (E.D. Cal.), May 2023.
e Washington (state)
o Submitted declaration for Attorney General’s Office of the State of Washington in
defense of its law limiting high-capacity magazines in Gabriella Sullivan, et al., v.
Bob Ferguson, et al., (W.D. Wash.), 3:22-cv-05403, May 2023; and in Brumback,
et al., v. Bob Ferguson, et al.,, (E.D. Wash.),1:22-cv-03093-MKD, Jan. 2024.
o Submitted report in defense of WA assault weapons law, for Intervenor-
Defendant Alliance for Gun Responsibility in Hartford et al. v. Ferguson, et al.,
No. 3:23-cv-05364-RIB; Banta, et al. v. Ferguson and Batiste, No. 2:23-cv-00112-
MKD; and Guardian Arms, et al., v. State of Washington, et al., No. 23-2-01761-34,
Jan. 2024.
e Colorado
o Submitted expert report for the Town of Superior, Cities of Superior and Boulder,
and Board of County Commissioners of Boulder County in defense of their laws
limiting certain firearms and high-capacity magazines in Rocky Mountain Gun
Owners et al., v. the Town of Superior et al., (D. Colo.), 22-cv-2680, May 2023.
e New Jersey
o Submitted expert report for Attorney General’s office of the State of New Jersey
in defense of its laws regulating assault weapons and high-capacity magazines in
Association Of New Jersey Rifle & Pistol Clubs, Inc. et al. v. Platkin et al., 3:18-
cv-10507; Cheeseman et al. v. Platkin et al., 1:22-cv-04360; Ellman et al. v.
Platkin et al., 3:22-cv-04397, July 2023.
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CONSULTING, cont.
e Delaware
o Submitted declaration for Attorney General’s office of the state of Delaware in
defense of its law regulating ghost guns in John Rigby et al. v. Kathy Jennings et
al. 1:21-cv-01523-MN, Sept. 2023.
e Supreme Court
o Contributor and signatory to Brief for Amici Curiae Professors of History and
Law in Support of Petitioner, United States of America v. Zackey Rahimi, 2023.

TEACHING
Classes Offered at UC Berkeley
e HIST 7a: Lower-division lecture — North America through Reconstruction, 2011, 2012,
2015, 2018, 2020, 2021 (always in fall)
e HIST 100: Upper-Division Lecture - American Encounters, Fall 2009
e HIST 101: Undergraduate Research Seminar - Senior Thesis Seminar Spring 2010;
Spring 2012, Spring 2013, Fall 2014, Spring 2022, Spring 2023, Spring 2024
Classes Offered at UC Berkeley, cont.
e HIST 103: Undergraduate Reading Seminars:
o Borderlands in North America, Fall 2009
o The U.S. and Latin America in the 19" C., Spring 2012
o The Border (reading seminar), Fall 2016
o The Radicalism of American Revolutions, Fall 2022
e HIST 104: Undergrad lecture/seminar- The Craft of History, Spring 2015, Spring 2017
e HIST 135B: Upper-division lecture - Encounter and Conquest in Indigenous America,
Spring 2019, Spring 2022, Spring 2023, Fall 2023
e HIST 280: Graduate Reading Seminars:
o Borderlands in World History, Fall 2011
o The Making of the Modern World, through the Age of Revolutions (Sem.), Fall
2014 (co-taught with Daniel Sargent)
o The Making of the Modern World, since the Age of Revolutions (Sem.) Spring
2015 (co-taught with Daniel Sargent)
o Borderlands in North America (reading seminar), Spring 2015
o Native North American History (reading seminar), Spring 2021
e HIST 285: Graduate Research Seminars:
o American History before 1900, Spring 2013, Fall 2015
o Topics in American History, Fall 2018, Spring 2024
e HIST 375: Graduate Sem: Teaching History at the University (pedagogy), Spring 2021

Classes Offered at the University of Colorado
e HIST 1015: Lower-Division lecture - U.S. History to 1865, Fall 07°, Fall 08’
HIST 1035: Lower-Division lecture - Honors. United States History to 18635, Fall 04’
HIST 2015: Lower-Division lecture - Early America, Fall 06’
HIST 3050: Undergraduate seminar - The Arms Trade in World History, Spring 09’
HIST 3317: UG sem. - Interethnic Borderlands in the American West, Fall 04’, Fall 07
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TEACHING, cont.

e HIST 4115: Upper-Div. lec — Natives & Newcomers in the Americas, Fall 06°, Spring 08’

e HIST 4327: Upper-Division lecture - Novelty, Conflict, and Adaptation in the American
Southwest, Spring 05°, Spring 08’

e HIST 4617: Upper-Division lecture - Native North American History: Origins to 1815,
Spring 05°, Spring 07°, Spring 09’

e HIST 5106: Graduate Reading seminar - Colloquium. U.S. History to 1865, Fall 08’

e HIST 6030: Grad. Reading sem - Frontiers and Borderlands in the Americas, Spring 07’

PhD Students (1) = advisor/co-advisor; (2) 2nd reader
e Current Students:
o Russ Weber
= Dissertation: Emotions and the political history of the early republic.
o Kyle Jackson (1)
= Dissertation: New Orleans and Pan-Americanism before WWI
o Noah Ramage (1)
» Dissertation: The Cherokee Nation in the late 19" Century
o Annabel LaBrecque (1)
= “Deep Histories of Salt in North America”
o Julia Frankenbach (1)
= Livestock Production, Gender, and Power in the Greater Indigenous Bay
Area
o Lissett Bastidas (1)
= Colonialism and Resistance in Mexican-Ear California
e Former PhD Students:
e Ariel Ron (2), Glenn M. Linden Associate Professor of the U.S. Civil War Era,
Southern Methodist University
o Dissertation: “Developing the Country: ‘Scientific Agriculture’ and the Roots
of the Republican Party” (2012)
e Mattie Harper, Grantmaking Officer, Bush Foundation
o Dissertation (Ethnic Studies): “French Africans in Ojibwe Country:
Negotiating Marriage, Identity, and Race, 1780-1890” (2012)
e Melisa Galvan (2), Associate Professor, California State University, Northridge
o Dissertation: “From Contraband Capital to Border City: Matamoros, 1746-
1848, (2013)
e Allie McLafferty, History Instructor, St. Stephens Episcopal School, Austin, TX
o Dissertation: “‘A Plumb Craving for the Other Color’: White Men, Non-
White Women, and the Sexual Crisis in Antebellum America,” (2013)
e Jennifer Carlson, Associate Professor of Sociology and Government & Public Policy,
University of Arizona
o Dissertation (Sociology): “Clinging to their Guns?: The New Politics of Gun
Carry in Everyday Life,” 2013
e Delia Hagen (1), Founding Director Hagen Historical Consulting, Missoula, Montana
o Diss: “Northern Plains Borders and the People In Between, 1860-1940” 2015
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Former PhD Students, cont.
e Bathsheba Demuth (2), Dean’s Associate Professor of History and Environment &
Society, Brown University
o Dissertation: “The Power of Place: Ideology and Ecology in the Bering Strait,
1848-1988” (2016)
e Alberto Garcia (2), Assistant Professor, San José State University
o Dissertation: “The Politics of Bracero Migration” (2016)
e Robert Lee (2), University Lecturer, Cambridge University
o Dissertation: “Louisiana Purchases: The U.S.-Indian Treaty System in the
Missouri River Valley” (2017)
e FErica Lee (1), Analyst in Emergency Management and Disaster Recovery,
Congressional Research Service, Washington, D.C.
o Dissertation: “Sanctuaries into Fortresses: Refugees and the Limits of
Obligation in Progressive-Era America” (2017)
e Javier Cikota (2), Assistant Professor, Bowdoin College
o Dissertation: “Frontier Justice: State, Law, and Society in Patagonia, 1880-
1940” (2017)
e David Tamayo (2), Assistant Professor, University of Michigan
o Dissertation: “Serving the Nation: Rotary and Lions Clubs, the Mexican
Middle Classes, and the Post-Revolutionary State, 1920s-1960s” (2018)
e Julia Lewandowski (1), Assistant Professor, University of California, San Diego
o Dissertation: “Small Victories: Indigenous Proprietors Across Empires in
North America” (2019)
e Franklin Sammons (1), Assistant Professor, Washington & Lee
o Dissertation: “Yazoo’s Settlement: Finance, Law, and Dispossession in the
Southeastern Borderlands, 1789-1820
e Sophie FitzMaurice (1) Postdoctoral Fellow, Joint Center for History and Economics,
Magdalene College and King’s College, University of Cambridge
o Dissertation: “The Material Telegraph: An Environmental History of the
Technology that Wired America, c. 1848-1920.”
e J.T. Jamieson (2)
o Dissertation: “‘A Mere Change of Location’: Migration and Reform in
America, 1787-1861.”

SERVICE
University of California, Berkeley History Department
e Search Committees:
o Native North American History Search Committee, 2021-22°
o US West Search Committee, 2018-19’
o 20" Century Latin America Search Committee, 2014-15’
o U.S. History Search Committee (Chair), 2012-13’
o Latin America Search Committee, 2011-12°
e Endowed Chairs Committee, 2021-22°
e AC-5 Grad Admissions Committee, 2020-21°, 2022-23’, 2023-24" (chair)
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SERVICE, cont.

Governance Task Force Committee, 2014-15°
Committee on the History Undergraduate Major,
o 2011-12’ (chair, spring 2012); 2015-16’; 2016-17’ (chair)
Honors Committee, 2009-10’
Admissions Committee, US Field, 2009-10’
Reentry and Disabled Student Advisor, 2009-10’
Faculty co-sponsor, with Daniel Sargent, of the Berkeley International and Global
History Conference (BIG-H), 2011-2017
Co-founder (with Daniel Sargent) and co-organizer (since 2021 with Rebecca Herman) of
the Berkeley Global History Seminar, 2010-Present.

University of California, Berkeley, Campus Service

Senate Liaison for external review of UC Berkeley Department of Ethnic Studies, 2021
Letters & Sciences Executive Committee, 2020-2023

o L&S Executive Committee Liaison for the external review of UC Berkeley

Department of Slavic Languages & Literatures, 2022

Berkeley Institute for International Studies (IIS)

o IS Directorship Search Committee, 2021

o IS Faculty Board, 2020-present

o IS Simpson Award Committee, 2012; 2013; 2015 (chair); 2016-2019.
Bancroft Library

o Friends of the Bancroft Library Council, 2021-present

o Bancroft Library Prize Committee, 2015, 2016, 2017, 2019, 2020
Academic Senate Committee on Committees, 2015 — 2017
American Cultures Senate Subcommittee, 2011-12°

University of Colorado History Department

Departmental Undergraduate Studies Committee, 2007-08’
Departmental Executive Committee, 2006-07’

Robert G. Athearn Lecture organizer, 2006

Judge for Colorado History Day, Spring 2005

History Department Graduate Studies Committee, 2004-05°, 2008-09°
Phi Alpha Theta/History Club Advisor, Fall 2004

Professional Service, Memberships, K-12 and Public Outreach

Professional Service:

o Series Editor with Steven Hahn and Amy Dru Stanley for University of
Pennsylvania Press book series, “America in the Nineteenth Century”, 2014-
present. Within the series, I have had served as faculty editor for the following
books, working closely with their authors throughout the process:

= William Kiser, Borderlands of Slavery: The Struggle Over Captivity and
Peonage in the American Southwest (2017)
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Professional Service, cont.

Noelani Arista, The Kingdom and the Republic: Sovereign Hawai’i and
the Early United States (2019)

Katherine Bjork, Prairie Imperialists: The Indian Country Origins of
American Empire (2019)

Alaina Roberts, I've been Here All the While: Black Freedom on Native
Land (2021)

Paul Conrad, The Apache Diaspora: Four Centuries of Displacement and
Survival (2021)

William Kiser, lllusions of Empire: The Civil War and Reconstruction in
the U.S.-Mexico Borderlands (2021)

Sarah Keyes, American Burial Ground: A New History of the Overland
Trail (2023)

o Editorial Board Service:

Reviews in American History, 2019-2022
Journal of the Early Republic, 2020-2022
Journal of the Civil War Era, 2016-2018
Pacific Historical Review, 2012-2015
Ethnohistory, 2009-2012

o Prize Committees:

Robert M. Utley Award Com., Western History Association, 2022-2025
Ray Allen Billington Prize Committee, Organization of American
Historians, 2017-2019.

David J. Weber-Clements Center Prize Committee, Western History
Association, 2016-2018.

Bernath Lecture Prize Committee, Society for Historians of American
Foreign Relations, 2015-2018.

Louis Knott Koontz Memorial Award committee, Pacific Coast Branch of
the American Historical Association, 2012-15

CLAH Article Prize Committee (Chair), Conference on Latin American
History, 2012

John Ewers Book Prize Committee, Western History Association, 2012
Sons of the Republic of Texas, Summerfield G. Roberts Book Award
Committee, 2010-2012

Western History Association’s Huntington-WHA Ridge Prize Committee,
2009-2011.

o Conference Committees:

Conference Planning Committee, Society for Historians of the Early
American Republic, 2021, 2025

Society for Historians of American Foreign Relations, Conference
Planning Committee, 2012 and 2013

Organization of American Historians, Conference Planning Com., 2012
Society for Historians of the Early Republic, Conference Planning
Committee, 2012

Local Arrangements Committee, Western History Association Annual
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Professional Service, Cont.

Conference, Denver, 2009
= American Society for Ethnohistory, Conference Planning Com., 2005

o Manuscript Reviewer for American Historical Review, Ethnohistory, Western

@)

Historical Quarterly, the Journal of American History, Modern American
History, Law and History Review, Economics and Human Biology, History: the
Journal of the Historical Association, Journal of the Early Republic; Enterprise &
Society; William & Mary Quarterly; the Southwestern Historical Quarterly;,
Oxford University Press, Harvard University Press, Princeton University Press,
University of Pennsylvania Press, University of California Press, University of
Arizona Press, Basic Books, Yale University Press, University of Colorado Press,
University of Kansas Press, Cornell University Press, Palgrave & Macmillan;
University of North Carolina Press, Duke University Press, University of Virginia
Press, University of Tennessee Press, Texas A&M University Press; University of
Nebraska Press, Blackwell Publishing, and Rourke Publishing.
Other Professional Service:
= Co-Chair, Taskforce on Conference Conduct and Sexual Harassment,
2019, Society for Historians of American Foreign Relations
= Nominating Committee, Western History Association, 2019-2021
= External Reviewer for UC Davis Undergraduate Program Review, 2017
= Secretary and then Chair, Borderlands & Frontiers Studies Committee,
Conference on Latin American History, 2011-2012
= Grant/Fellowship reviews for: National Science Foundation; Comision
Nacional de Investigacion cientifica y tecnologica (Chile)
= Evaluations and nominations for the MacArthur Fellowship Program

e Member: American Historical Association; Org. of American Historians; Conference on
Latin American History; Society for Historians of American Foreign Relations; Society
for Historians of the Early American Republic; Western History Association.

e K-12 and Public Outreach:

@)

@)

Academic Advisor, Teaching American History Grant “American Democracy in
Word and Deed,” Mt. Diablo School District, CA, 2009-2013.

Presenter at Teaching American History Grant workshops in Oakland, CA, Dec.
2009, May 2010, and Oct. 2010.

Lead Presenter at Teaching American History or Gilder-Lehrman workshops for
primary-school teachers in:

Hartford, Delaware, June 2012

New Orleans / San Antonio, June 2012

Chicago, IL (June 2011)

Deer Valley, AZ (Feb., 2010)

Crescent City, CA (Jan., 2009 and April, 2010);

Eureka, CA (Jan., 2009);

Huntsville, Alabama (June 2008 and June 2009)

O O O O O O O
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e Media:

o Interviewed about the Arms Trade & American Revolutions for the
American Historical Review’s podcast History in Focus, October 2023.

o Interviewed for episodes 1 & 2 of The Gun Machine podcast, by WBUR
and The Trace, October 2023.

o Hour-long interview with the History of California Podcast, Oct. 2020

o On-air interview for BBC News World Service on gun law following the
massacres in Gilroy, El Paso, and Dayton, August 10, 2019

o On-air interview for extended program “The American Gun Industry: A
Billion Dollar Business,” Australian Broadcasting Corp., March, 2018

o On-air interview for BBC Newsday on Remington’s bankruptcy, March
27,2018

o On-air interview for “City Visions,” KALW San Francisco, on youth
protests against gun violence, March 26, 2018

o On-air interview, BBC Radio 5 on America’s gun business, Feb. 26, 2018

o On-air interview for “The Attitude,” Pacifica Network, on America’s gun
business, February 20, 2018

o “Gotham’s Gun Baron,” Spoken essay for BBC Radio Three program The
Essay, January 2017

o On-screen consultant for German documentary on the U.S. presidency,
“Die US-Présidenten und der Krieg,” produced by Westdeutscher
Rundfunk and aired nationally in Germany in November 2016.

o “Guns, Capitalism, and Revolution in the Americas,” 2015 SHAFR
keynote address filmed and broadcast on CSPAN’s American History TV,
(first aired August 1, 2015).

o Interview with Deborah Lawrence and Jon Lawrence for Contesting the
Borderlands: Interviews on the Early Southwest (University of Oklahoma
Press, 2016), 182-200.

o Guest of NPR’s Backstory, with the American History Guys, January 17,
2014

o Invited essay for the New York Times’ Room for Debate feature, July 2,
2013

o Guest on NPR’s “On Point with Tom Ashbrook,” Nov. 7, 2012.

o Guest on PRI’s “The World,” April 12, 2011

o On-screen consultant for “The Mexican-American War,” Oct. 29, 2006,
History Channel

o KERA “Think” radio interview on War of a Thousand Deserts, 2008.
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Exhibit B
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Views of a mid-18th-
century French flintlock
mechanism, lock screws,
cock/hammer,
frizzen/battery, muskets,
false breech, pistol, and
breech plug, from
Diderot’s L'encyclopédie,
ou Dictionnaire Raisonné
des Sciences, des Arts et
des Métiers: Recueil de P
Planches sur les Sciences
et les Arts (Paris, 1770),
vol. 1, Plate V. Note the
outline of the trigger,
below, Exhibit C
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Trigger guard and
constituent parts of
a French flintlock
mechanism, from
multiple vantage
points. From
Diderot’s
L’encyclopédie, ou
Dictionnaire
Raisonné des
Sciences, des Arts
et des Métiers:
Recueil de Planches
sur les Sciences et
les Arts
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS, et al.,
Plaintiffs,
V.
JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

DECLARATION OF ROBERT SPITZER

I, Robert Spitzer, pursuant to 28 U.S.C. § 1746, do depose and state as follows:

1. | have been asked to render an opinion on the history of firearms
restrictions pertaining to old gun laws concerning trap guns, swivel/punt/pivot guns,
gunpowder, Bowie and similar fighting knives, and types of clubs enacted in the
nineteenth century and earlier, as these all pertain to Colorado’s ghost gun law.

2. This declaration is based on my own personal knowledge, research, and
experience, and if | am called to testify as a witness, | could and would testify
competently to the truth of the matters discussed in this Declaration.

3. | have been retained by the Office of the Attorney General of the State of
Colorado to render expert opinions in this case. | am being compensated at a rate of
$500 per hour for services, and at a rate of $750 per hour for any depositions or

testimony, plus any travel expenses.
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BACKGROUND AND QUALIFICATIONS
4. | am a Distinguished Service Professor of Political Science Emeritus at the
State University of New York at Cortland. | was also a visiting professor at Cornell
University for thirty years. | am currently an adjunct professor at the College of William
and Mary School of Law. | earned my Ph.D. in Government from Cornell University. |
reside in Williamsburg, Virginia. A copy of my curriculum vitae is attached to this
Declaration.

5. | am the author of 16 books on American politics subjects, including six on
gun policy. | have been studying and writing about gun policy for nearly forty years. My
first publication on the subject appeared in 1985. Since then, | have published six
books and over one hundred articles, papers, and essays on gun policy. My expertise
includes the history of gun laws, gun policy in American politics, and related historical,
legal, political, and criminological issues. My book, The Politics of Gun Control, has
been in print since its initial publication in 1995. It examines firearms policy in the United
States through the lenses of history, law, politics, and criminology. The ninth edition of
the book was recently published by Routledge Publishers (2024). My two most recent
books on gun policy, Guns across America (Oxford University Press, 2015, 2017) and
The Gun Dilemma (Oxford University Press, 2023), both deal extensively with the study
of historical gun laws. | am frequently interviewed and quoted in the national and

international media on gun-related matters. For nearly thirty years, | have been a

1 Robert J. Spitzer, Shooting Down Gun Myths, America (June 8, 1985) 468—69.
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member of the National Rifle Association and of Brady (formerly, the Brady Campaign
to Prevent Gun Violence).

6. | have provided written testimony as an expert witness in the following
cases (in addition to this case): Worman v. Healey, No. 1:17-10107-WGY (D. Mass.);
Hanson v. District of Columbia, No. 1:22-cv-02256 (D.D.C.); Brumback v. Ferguson, No.
22-cv-3093 (E.D. Wash.); Sullivan v. Ferguson, No. 3:22-cv-05403 (W.D. Wash.); Miller
v. Bonta, No. No. 3:19-cv-1537 (S.D. Cal.); Duncan v. Bonta, No. 17-cv-1017 (S.D.
Cal.); Fouts v. Bonta, 19-cv-1662 (S.D. Cal.); Rupp v. Bonta, 17-cv-00746 (C.D. Cal.);
Gates et al. v. Polis, No. 1:22-cv-01866 (D. Colo.); Oakland Tactical Supply LLC v.
Howell Township, No.: 18-cv-13443 (E.D. Mich.); State v. Misch, No. 173-2-19 Bncr (Vt.
Super. Ct. Bennington County); National Association for Gun Rights, Inc. v. City of
Highland Park, 22-cv-4774 (N.D. lll.); National Association for Gun Rights & Capen v.
Campbell, No. 22-cv-11431 (D. Mass.); Abbott et al. v. Connor, No. 20-00360 (D. Haw.);
National Association for Gun Rights v. Shikada, No. 1:22-cv-00404 (D. Haw.); Yukutake
v. Shikada, No. 1:22-cv-00323 (D. Haw.); Nat'l Ass'n for Gun Rights v. Lopez, No. 1:22-
CV-00404 (D. Haw.); Abbot v. Lopez, No. 20-00360 (D. Haw.); Santucci v. City & County
of Honolulu , No. 1:22-cv-00142 (D. Haw.); Yukutake v. Lopez, No. 1:22-cv-00323 (D.
Haw.); Baird v. Bonta, 19-cv-00617 (E.D. Cal.); Nichols v. Newsom, 11-cv-9916 (C.D.
Cal.); Delaware State Sportsmen’s Association, Inc. v. Delaware Department Of Safety
And Homeland Security, No. 1:22-cv-00951(D. Del.); Mark Fitz, Grayguns, Inc. v.
Rosenblum No. 22-cv-01859 (D. Ore.); Harrel v. Raoul, No. 23-141, (S.D. lll.); Mitchell,
et al. v. Atkins, et al., 19-cv-5106 (W.D. Wash.); Keneally et al., v. Raoul, et al., 23-cv-

50039 (N.D. Ill.); McGregor v. County of Suffolk, 2:23-cv-01130 (E.D.N.Y.); Lane v.

App.141 141



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 69 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 144

James, 22-cv-10989 (S.D.N.Y.); Rocky Mountain Gun Owners, et. al. v. The Town of
Superior, 22-cv-02680 (D. Colo.); Wiese v. Bonta, 17-cv-00903 (E.D. Cal.); Harrel v.
Raoul, Case No. 23-cv-141-SPM (S.D. lll.); Langley v. Kelly, No. 23-cv-192-NJR (S.D.
lIl.); Barnett v. Raoul, 23-cv-209-RJD (S.D. lll.); Federal Firearms Licensees of lllinois v.
Pritzker, 23-cv-215-NJR (S.D. lll.); Herrera v. Raoul, 23-cv-532 (N.D. lll.); Banta v.
Ferguson, 23-cv-00112 (E.D. Wash.); Hartford v. Ferguson, 23-cv-05364 (W.D. Wash.);
Koppel v. Bonta, 8:23-cv-00813 (C.D. Cal.); Jane Doe v. Bonta, 8:23-cv-01324 (C.D.
Cal.); Calce v. City of New York, Case 1:21-cv-08208-ER; D.B. v. Sullivan, No. 22-CV-
282 (MAD)(CFH) (N.D.N.Y.); Richey v. Sullivan, Case No. 1:23CV344 (AMN-DJS)
(N.D.N.Y.); D.B. v. Sullivan; Commonwealth of Pennsylvania v. Tomlinson; National
Association for Gun Rights et al v. Polis U.S.D.C. Colo. Case No. 1:2024cv00001.

7. | have co-authored amicus briefs in numerous cases, including Nordyke v.
King, U.S. Court of Appeals, Ninth Circuit, 319 F.3d 1185 (2003); Republic of Iraq v.
Beaty, U.S. Supreme Court, 556 U.S. 848 (2009); McDonald v. Chicago, U.S. Supreme
Court, 561 U.S. 742 (2010); Ezell v. Chicago, U.S. Court of Appeals for the Seventh
Circuit, 651 F.3d 684 (2011); People of the State of lllinois v. Aguilar, llinois Supreme
Court, No. 08 CR 12069 (2012); O’Neil et al. v. Neronha et al., C.A. No. 1:23-cv-00070-
WES-PAS.

8. | have also presented written testimony to the U.S. Congress on “The
Second Amendment: A Source of Individual Rights?” submitted to the Judiciary
Committee, Subcommittee on the Constitution, Federalism, and Property Rights, U.S.
Senate, Washington, D.C., September 23, 1998; “Perspectives on the ‘Stand Your

Ground’ Movement,” submitted to the Judiciary Committee, Subcommittee on the
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Constitution, Civil Rights and Human Rights, U.S. Senate, Washington, D.C., October
29, 2013; and “The Hearing Protection Act to Deregulate Gun Silencers,” submitted to
Committee on Natural Resources, Subcommittee on Federal Lands, the U.S. House of
Representatives, Hearings on the Sportsmen’s Heritage and Recreational
Enhancement Act (SHARE Act), Washington, D.C., September 12, 2017.
l. INTRODUCTION

9. Colorado’s 2023 law? restricting homemade “ghost guns”—firearms
without identifying serial numbers that would otherwise allow the guns to be traced by
law enforcement—is part of a recent effort by states to stem the rising spread of such
weapons used in crime. Analysis supports the conclusion that ghost guns have been
increasingly used in criminal activity. In 2016, fewer than 3000 were collected and
reported to the U.S. Department of Justice. By 2021 that number had risen to nearly
20,000, an increase of over 1000 percent. These numbers are considered to be a
significant underestimation of ghost guns in circulation.®

10.  According to the Giffords Law Center, “[t]he ghost gun industry has
developed gun build kits and related products that allow untrained amateurs to quickly
and easily assemble their own firearms from unregulated parts—including frames and

receivers that are left just unfinished enough to escape the definition of “firearm’ under

2 https://leg.colorado.gov/bills/sb23-279

3 Michelle Rippy, “The Ghost Guns Haunting National Crime Statistics,” Federation of
American Scientists, June 6, 2023, https://fas.org/publication/the-ghost-guns-haunting-
national-crime-statistics/. See also Hannah S. Laqueur et al., “Trends and Sources of
Crime Guns in California: 2010-2021,” Journal of Urban Health 100(September 11,
2023), https://link.springer.com/article/10.1007/s11524-023-00741-y
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state or federal gun safety laws.” As of this writing, 13 states plus the District of
Columbia have enacted ghost gun restrictions. In 2022, the federal Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) issued an administrative rule to define
weapons parts kits convertible into fully assembled firearms as “firearms,” meaning that
the parts had to be serialized and sold with a background check, as is the case with fully
assembled firearms.®
11.  The presence or absence of serial numbers on firearms has no effect on

their functionality. It does, however, have profound consequences for their use in
criminality and public safety. Throughout American history, governments have imposed
restrictions on a wide array of specific weapons considered to pose a threat to public
safety and good order, including those considered to pose a particular danger®—even
including modified or “self-made” weapons.

12. Specifically, the Complaint (hereafter, “Complaint”) in this case asserts that
“restrictions on self-made arms have been rare throughout American history”” and that
“there were no restrictions on the manufacture of arms for personal use in America

during the seventeenth, eighteenth, or nineteenth centuries.”” As this Declaration will

show, both of these claims are false.

4 “Ghost Guns,” Giffords Law Center, https://qgiffords.org/lawcenter/gun-laws/policy-
areas/hardware-ammunition/ghost-quns/

5 “Ghost Guns.”

6 Robert J. Spitzer, “Gun Law History in the United States and Second Amendment
Rights,” Law and Contemporary Problems 80(2017): 55-83; Robert J. Spitzer,
“Understanding Gun Law History After Bruen: Moving Forward by Looking Back,”
Fordham Urban Law Journal 51(October 2023): 57-115.

7 Complaint, NAGR v. Polis, Case No. 1:24-cv-00001-GPG-STYV, filed 01/01/24, 8.
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Before turning to that, however, this Declaration first considers the history of the
imprinting of serial numbers on firearms, and the relationship of that to early firearms
production.

II.  EARLY FIREARMS PRODUCTION AND FIREARMS SERIALIZATION

13. Meaningful serialization of firearms is a relatively recent phenomenon.
While guns made in America in the 1700s might have had a maker’s mark or similar
embellishment, there was no reason, methodology, or imperative to develop and
implement a comprehensive firearms numbering system. As National Rifle Association
(NRA) President Karl Frederick testified in 1934 during congressional hearings on the
National Firearms Act then under consideration, “numbering weapons is a modern
device and it is not found in the older weapons.”™

14.  As historian Kevin Sweeney explains, firearm production in America in the
late eighteenth century was a slow and laborious process where firearms were made
one at a time, a process that required an array of skills and materials. If working with
assistants, according to Sweeney, “a colonial gunsmith might have been able to make
two to possibly three muskets a week if some of the more intricate parts such as the
lock mechanism were obtained from other sources.” ® Most of the guns available in

America came from abroad, and gunsmiths in America spent most of their time and

8 “Hearings Before the Committee on Ways and Means, National Firearms Act, H.R.
9066,” U.S. House of Representatives, April 16, 18, May 14, 15, and 16, 1934
(Washington, D.C.: GPO, 1934), 53.

9 Kevin Sweeney, “An Eighteenth-Century Gun Culture Shaped by Constraints,” Duke
Center for Firearms Law, September 6, 2023, https://firearmslaw.duke.edu/2023/09/an-
eighteenth-century-gun-culture-shaped-by-constraints/
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effort repairing existing firearms rather than making new ones.° This continued to be
true into the nineteenth century.

15. In a pre-industrial, developing nation where guns and gun parts in America
were mostly imported from abroad and a very few made domestically,* there would be
no reason, notion, ability, or incentive to enact some kind of uniform firearm numbering
system. Obviously, manufacturing improvements and other circumstances changed as
the nation evolved and developed, leading eventually to firearms serializing. But in the
1700s and most of the 1800s, uniform firearms serializing was a non-existent solution to
a non-existent problem. Moreover, it would have been all but impossible to establish
some kind of uniform firearms serializing across the country in this agrarian, pre-
industrial society where transportation and communications were slow, record-keeping
was primitive, decentralized, and unsophisticated, and guns made within the U.S. were,
for part of this time, mostly made by hand by local artisans, one at a time.

16.  Around the time of the development of multi-shot firearms and the rise of
mass production techniques, gun companies began to introduce firearms numbering,
though their numbering schemes were idiosyncratic and unsystematic, and
implemented for internal purposes. As early as 1840, Colt began numbering its
revolvers, but “Colt always started each new model at serial number ‘1’, and progressed
upward until the model was discontinued,” but it was an “often confusing serial number

system. Colt often mixed several models in the same serial number ranges or split

10 Sweeney, “An Eighteenth-Century Gun Culture Shaped by Constraints.”
11 Sweeney, “An Eighteenth-Century Gun Culture Shaped by Constraints.”
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models out by caliber.”*? In the 1860s, some Henry rifle serial numbers “overlap[ped].”*?
“Firearms made at Springfield Armory after 1865 were given unique serial numbers for
identification purposes. Before 1865, serial numbers were not given to National Armory
Weapons, even though production began at Springfield Armory in 1795 with the Model
1795 Flintlock Musket.”** Historic serial numbering for Winchester firearms was neither
“complete” nor “always verifiable.”*®

17.  As this account makes clear, early serializing was done purely within gun
companies by and for manufacturing and internal record-keeping purposes, not
because of any notion that it would be helpful or important for law enforcement or
government policy. When the need and the technology arose, numbering was
implemented.

18.  The first federal law to require distinctive numbering on some firearms was
the National Firearms Act of 1934, which required the weapons regulated by the law
(including fully automatic firearms and sawed-off shotguns) to have an identifying
“‘manufacturer’s number” for dealers and owners to “register” along with other

information.2® The federal government first legislated serial numbering for most firearms

12 “Date Made & Model Info,” Colt Fever, https://coltfever.com/date-made-model-info/
13 https://proofhouse.com/win/winchester.htm

14 “Firearm Serial Numbers,” National Park Service,
https://www.nps.gov/spar/learn/historyculture/firearm-serial-numbers.htm

15 “What year was my Winchester manufactured?” Winchester Repeating Arms,
https://www.winchesterguns.com/support/fag/date-your-firearm.htmi

16 National Firearms Act of 1934, 48 Stat. 1236.

9
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in 1958 in the Interstate Traffic in Firearms and Ammunition Act.'” This system was
expanded in the Gun Control Act of 1968.18

19.  Returning to ghost gun laws, several categories of historic gun laws were
enacted to address the problem of specific types of weapons considered to pose a
threat to public safety and good order, including those considered to pose a particular
danger—even including modified or “self-made” weapons. These include historic
weapons laws pertaining to trap guns (which were modified/self-made by the guns’
owners), punt/pivot/swivel guns, gun powder, Bowie knives, and certain types of clubs
(which were easily self-made by individuals). All of these categories of weapons were
identified as posing specific, regulatable harm or risk to the public, and were therefore
subject to extensive and varied regulation.
[ll.  HISTORICAL RESTRICTIONS ON TRAP GUNS

20. Not to be confused with firearms used in trapshooting, trap guns were
devices or contraptions rigged in such a way as to fire when the owner was not present
to operate the gun. Typically, trap guns could be set to fire remotely by rigging the
firearm to be fired with a string or wire which then discharged when tripped.'® While the
“technology” involved in rigging and setting a trap gun was simple, it was nevertheless a

modification that transformed a firearm from something that could only be operated by a

1726 CFR 79. In the 1958 law .22-caliber rifles were exempted. See Franklin E. Zimring,
“Firearms and Federal Law: The Gun Control Act of 1968,” The Journal of Legal Studies
4(January 1975): 141. See also Brian DelLay, The Myth of Continuity in American Gun
Culture (August 20, 2023). California Law Review, Forthcoming, Available at SSRN:
https://ssrn.com/abstract=4546050 or http://dx.doi.org/10.2139/ssrn.4546050

18 82 Stat. 1213.

19 See Robert J. Spitzer, “Gun Law History in the United States and Second Amendment
Rights,” Law and Contemporary Problems 80(2017): 67.
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person holding the weapon to one that would operate with no one present, aside from
the unlucky person who might trip the device and set it off, and which, because of the
modification, was then restricted by law. Also sometimes referred to as “man traps,”
“infernal machines,” or “set-guns,”?° the term trap gun came to encompass other kinds
of traps designed to harm or kill those who might encounter them, including for
purposes of defending property from intruders.

21. Trap guns are remarkably analogous to modern ghost guns, in that the
latter are not made from scratch, but rather are assembled in a relatively simple process
that requires relatively little technical skill (unlike actual gun manufacturing which, even
in the eighteenth and early nineteenth centuries required considerable skill?1).

22. This early law from New Jersey in 1771 both defines and summarizes the
problem addressed by this law:

Whereas a most dangerous Method of setting Guns has too much
prevailed in this Province, Be it Enacted by the Authority aforesaid, That
if any Person or Persons within this Colony shall presume to set any
loaded Gun in such Manner as that the same shall be intended to go off
or discharge itself, or be discharged by any String, Rope, or other
Contrivance, such Person or Persons shall forfeit and pay the Sum of Six
Pounds; and on Non-payment thereof shall be committed to the common

Gaol of the County for Six Months.??

23. North Carolina enacted a different sort of trap gun law (called a “set trap”

20 E.g. 1901 Utah Laws 97-98, An Act Defining an Infernal Machine, and Prescribing
Penalties for the Construction or Contrivance of the Same, or Having Such Machine in
Possession, or Delivering Such Machine to Any Person . . ., ch. 96, §§ 1-3; “The Man
Trap,” The Buffalo Commercial, Nov. 1, 1870,
hitps://www.newspapers.com/image/264632378; 1921 Montana - 17th Legislative
Assembly, Regular and Extraordinary Sessions: Chapter 238, 527.

21 DelLay, “An Eighteenth-Century Gun Culture Shaped by Constraints,” 71.
22.1763-1775 N.J. Laws 346, An Act for the Preservation of Deer and Other Game, and
to Prevent Trespassing with Guns, ch. 539, § 10.

11
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in this law) for purposes of nuisance animal control, providing conditional permission for
those seeking to set traps for hunting-related purposes (inferring that the setting of trap
guns was otherwise illegal). The 1827 state law said “it shall and may be lawful for the
citizens of Pasquotank county to set guns in the Great Dismal Swamp of said county, in
the night time, viz. between sunset and sunrise, for the purpose of destroying bears and
beasts of prey.”?® The law further stipulated that anyone seeking to do so had to give
ten days prior notice “in the neighbourhood,” presumably so that locals would not fall
prey to the trap guns. Any who failed to provide notice would pay a fine. Two years
later, the North Carolina legislature enacted an expanded version of the law, saying “it
shall be lawful for the citizens of Pasquotank and Perquimans counties to set guns in
the desert in said counties, between sunset and sun-rise, for the purpose of destroying
beasts of prey.”?* Violators were also subject to a fine.

24. At least 24 states had anti-trap gun laws.?® The earliest such law

23 1826 Laws of North Carolina Regular Session, 83, CHAPTER CLV.

24 1829-1830 Laws of North Carolina — Regular Session, 83, CHAPTER CXXXI.

25 McClain, Emlin, McClain's Annotated Code and Statutes of the State of lowa,
Showing the General Statutes in Force July 4, 1888, Chicago, Callaghan; 1919 Maine -
79th Legislature, Public & Private, Special Acts and Resolves, Regular Session: 3, 242;
Sec. 511910 Md. Laws 521, § 16¢; 1875 Mich. Pub. Acts 136, An Act To Prevent The
Setting Of Guns And Other Dangerous Devices, § 1; 1931 Mich. Pub. Acts 671, The
Michigan Penal Code, ch. 37, § 236; The Statutes at Large of the State of Minnesota:
Comprising the General Statutes of 1866 as Amended by Subsequent Legislation to the
Close of the Session of 1873: Together with All Laws of a General Nature in Force,
March 7, A.D. 1873 with References to Judicial Decisions of the State of Minnesota, and
of Other States Whose Statutes are Similar to Which are Prefixed the Constitution of the
United States, the Organic Act, the Act Authorizing a State Government, and the
Constitution of the State of Minnesota Page 993, Image 287 (Vol. 2, 1873), Of Crimes
and Their Punishment, Setting Spring Guns Unlawful, § 64-65; 1921 Montana - 17th
Legislative Assembly, Regular and Extraordinary Sessions: Chapter 238, 527; 1912
James G.; et al., Sweeney, Revised Laws of Nevada, 1872; 1915 N.H. Laws 180-81, An
Act to Revise and Amend the Fish and Game Laws, ch. 133, pt. 2, § 18; 1763-1775 N.J.
Laws 346, An Act for the Preservation of Deer and Other Game, and to Prevent

12
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encountered was the 1771 New Jersey law (above). Sixteen laws were enacted in the

Trespassing with Guns, ch. 539, § 10 (1771); 1877 N.Y. Laws 434, Chap. 411, 434-39,
CHAP. 411; 1886 N.Y. Laws 361, Chap. 194, 361-62, Chap. 194; 1891 N.D. Laws 193,
An Act to Amend Sections 1 and 2 of Chapter 63 of the General Laws of 1883, ch. 70, §
1; The Revised Codes of the State of North Dakota 1895 Together with the Constitution
of the United States and of the State of North Dakota with the Amendments Thereto
Page 1259, Image 1293 (1895); 1925 Or. Laws 42, An Act Prohibiting the Placing of
Spring-Guns or Set-Guns; and Providing a Penalty Therefor, ch. 31, §§ 1-2; 1826 Laws
of North Carolina Regular Session, 83, CHAPTER CLV; Samuel H.; Day Harris, Jean P.,
et al. Revised Laws of Oklahoma 1910: Being a Compilation, Classification and
Revision of All General Laws of the State of Oklahoma in Force and Effect on the 25th
Day of February, 1911 (1912); 1890 R.I. Pub. Laws 17, An Act In Amendment Of And IN
Addition to Chapter 94 Of The Public Statutes Of Birds, § 6; 1892 R.I. Pub. Laws 14, An
Act In Amendment Of Chapter 92 Of The Public Statutes, Entitled “Of Firearms And
Fireworks, § 6; Edmund William McGregor Mackey, The Revised Statutes of the State
of South Carolina, Prepared by Commissioners under an Act of the General Assembly,
Approved March 9, 1869, to Which is Prefixed the Constitution of the United States and
the Constitution of South Carolina Page 404, Image 482 (1873), Hunting, General
Provisions, § 21; 1931 S.C. Acts 78; 1909 S.D. Sess. Laws 450, ch. 240, §§ 21-22; An
Act in relation to Crimes and Punishment, Ch. XXII, Title VII, Sec. 102, in Acts,
Resolutions and Memorials Passed at the Several Annual Sessions of the Legislative
Assembly of the Territory of Utah 59 (Henry McEwan 1866); 1901 Utah Laws 97-98, ch.
96, §§ 1-3; 1884 Vi. Acts & Resolves 74, An Act Relating To Traps, § 1; Vermont Public
Acts, No. 80—An Act Revising, in Amendment of and in Addition to the Fish and Game
Laws. pp. 89-90, 1892; 1912 Vit. Acts and Resolves 261; 1909 Wash. Sess. Laws 973,
An Act Relating to Crimes and Punishments and the Rights and Custody of Persons
Accused or Convicted of Crime, and Repealing Certain Acts, ch. 249, ch. 7, §266, pts.
1-3; David Taylor, The Revised Statutes of the State of Wisconsin, as Altered and
Amended by Subsequent Legislation, Together with the Unrepealed Statutes of a
General Nature Passed from the Time of the Revision of 1858 to the Close of the
Legislature of 1871, Arranged in the Same Manner as the Statutes of 1858, with
References, Showing the Time of the Enactment of Each Section, and Also References
to Judicial Decisions, in Relation to and Explanatory of the Statutes Page 1964, Image
859 (Vol. 2, 1872); 1921 Wis. Sess. Laws 870, An Act . . . Relating to Wild Animals, ch.
530, § 1. Trap gun laws discovered from newspaper accounts: Missouri: “Shot by a
Trap-Gun,” The South Bend Tribune, Feb. 11, 1891, https://bit.ly/3CtZsfk; New York:
“The Man Trap,” The Buffalo Commercial, Nov. 1, 1870, https://bit.ly/3yUSGNF; Ohio:
“‘How a Melon Thief Came to Grief,” Wellington Enterprise, Wellington, Ohio, September
21, 1881,
https://www.newspapers.com/image/171228605/?terms=%22trap%20qun%22&match=
1;

Pennsylvania: The Wrightsville Star, Wrightsville, Pa., March 7, 1873, 3,
https://www.newspapers.com/image/774191522/?terms=%22trap%20gun%22&match=
1

13

App.151 151



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 79 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 154

1700s-1800s, and 13 in the early 1900s (some states enacted multiple laws across the
centuries; see Exhibit B).

25. Opinion was initially divided on the relative merits or wisdom of setting
such devices, with some arguing that thieves or criminals hurt or killed by the devices
had it coming,?® though the weight of opinion seemed mostly against such devices
because of the likelihood that innocent persons could be injured or killed, and also
because such devices represented an arbitrary and excessive meting out of private,
vigilante-type “justice” that was unjustifiably harsh—to seriously wound or kill a
person—for crimes like stealing food or similar commaodities.?” Those who set gun traps
typically did so to defend their places of business, properties, or possessions, or in
some cases in game hunting circumstances. This 1870 newspaper account from an
incident in New York City provides an example where a burglar was killed by a gun-trap
set by a shopkeeper, who was then prosecuted: “As there is a statute against the use of
such infernal machines, which might cause loss of life to some innocent person, the jury
censured Agostino.” After the verdict the man continued to be held under $2,000 bail.?®

26. Inevitably, the traps wound up hurting or killing innocents, even including

the person who set the trap. For example, this 1891 newspaper account from

26 For example, this small item appeared in the Bangor (Maine) Daily Whig on October
27, 1870: “A burglar while attempting to break into a shop in New York, Monday night,
had the top of his head blown off by a trap-gun so placed that it would be discharged by
any one tampering with the window. A few such ‘accidents’ are needed to teach the
thieves who have lately been operating in this city, a lesson.”

27 This is my observation based on my reading of historic newspaper accounts from the
late 1800s, and from the number of anti-trap gun laws enacted. As policing became
more consistent, professional, and reliable, support for vigilante-type actions like setting
trap guns seems to have declined.

28 “The Man Trap,” The Buffalo Commercial, November 1, 1870; from the N.Y. Standard,
October 29, 1870, https://bit.ly/3yUSGNF.
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Chillicothe, Missouri illustrated the problem: “George Dowell, a young farmer, was fined
$50 under an old law for setting a trap-gun. Dowell set the gun in his corn-crib to catch
a thief, but his wife was the first person to visit the crib and on opening the door was
shot dead.”®® Restrictions on trap guns pose a remarkably similar historical parallel to

modern ghost gun restrictions.

IV. HISTORICAL LAWS RESTRICTING PUNT/PIVOT/SWIVEL GUNS

27. Guns that were referred to as punt guns, pivot guns, and swivel guns,
were various similar types of large firearms that also included what might be considered
small cannons. Punt guns were loosely defined as large bore muzzle-loaded shotguns.
Described as “the poster-child of waterfowl market hunting of the 1800s,” a single
discharge from a punt gun “could annihilate 50-100 birds.”*° The use of these weapons
to hunt waterfowl resulted in decimation of their numbers around the turn of the
twentieth century. Pivot guns were small cannons that were mounted on a pivot or
revolving carriage enabling them to be aimed in a wide arc.3! These too were used for
hunting various game and waterfowl. Similarly, swivel guns were also mounted or
attached to a swivel or pedestal in order to be rotated vertically or horizontally for a wide

range of fire.3? By one definition, a swivel gun is “one of the smallest cannons, typically

29 “Shot by a Trap-Gun,” South Bend Tribune, February 11, 1891, https:/bit.ly/3CtZsfk.
30 “The Punt Gun and the Race to Save America’s Wildlife,” Boone and Crockett Club,
https://www.boone-crockett.org/punt-gun-and-race-save-americas-wildlife

31 https://www.yourdictionary.com/pivot-gun://academic-
accelerator.com/encyclopedia/pivot-gun

32 https://www.merriam-webster.com/dictionary/swivel%20gun
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less than 1 m (3.3 ft) in length and caliber up to 3.8 cm (1+1/2 in). It can fire a variety of
ammunition, but was commonly used to fire Grapeshot and small caliber ammunition.”33

28.  From the 1700s to the early 1900s, at least 25 states enacted 44 laws that
punished the possession, firing, or use of these types of weapons. One state,
Massachusetts, enacted several such laws in the 1700s; 17 states enacted such laws in
the 1800s, and 18 states enacted laws in the early 1900s (see Exhibit C. Some states
enacted laws in more than one century).

29.  With a handful of exceptions, these laws were directed against the use of
these weapons in hunting. Beyond simply being unsportsmanlike, the rapid decimation
of game that resulted from their use was a primary concern, along with more general
safety concerns. Among those laws reflecting general public safety concerns were
several enacted by Massachusetts in 1783. One of these laws noted that if “cannon,
swivels, mortars, howitzers, cohorns [a small mortar]” were discovered in any building or
structure in Boston, the weapons “shall be adjudged forfeit, and be sold at public
auction.”* Two other laws enacted that year expanded and amplified this stricture.3®

30. An 1877 ordinance for the city of Norwich, Connecticut, punished any who
would fire “any swivel, musket, fowling-piece, pistol, or other gun of any description

within said city” subject to a fine. An 1890 Bradford, Vermont ordinance also penalized

33 https://academic-accelerator.com/encyclopedia/swivel-gun

34 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for the
Prudent Storage of Gun Powder within the Town of Boston, § 2.

351783 Mass. Acts 218; Thomas Wetmore, Commissioner, The Charter and Ordinances
of the City of Boston: Together with the Acts of the Legislature Relating to the City Page
142-143, Image 142 (1834) available at The Making of Modern Law: Primary Sources.
[1783].
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any who would fire a list of weapons including any cannon or swivel gun within its
vicinity.36

31.  As mentioned, the vast majority of anti-punt/pivot/swivel gun laws
punished their use in hunting. The particular types of game listed in these laws varied,
according to the types of game found in the respective states and those most vulnerable
to decimation by the use of these weapons. For example, An 1874 Maryland law was
specific as to game, time of use, and method: “no person shall, during the hours
intervening between twilight at evening and twilight of the following morning, shoot or
kill, or shoot at . . . any wild fowl within the limits of Worcester County. . . . with any
swivel or pivot gun, or any kind of gun which cannot be conveniently discharged from
the shoulder at arms length and without a rest.”3” A 1911 Delaware law was more broad
and general when it made it “unlawful to shoot at or kill any birds or animals protected
by the laws of this State with any device, swivel or punt gun, or with any gun other than
such as is habitually raised at arm’s length and fired from the shoulder.”* An 1872
Michigan law said: “No person or persons shall at any time kill or attempt to kill any wild
duck, or other wild fowl, with or by means of a swivel or punt gun. . . .”3% An 1871
Wisconsin law enacted for “the Preservation of Fish and Game” said that no person was

to “kill any wild duck, brant or wild goose, with or by means of the device, instrument or

36 Act of Incorporation and By-Laws of the Village of Bradford Page 14, Image 15 (1890)
available at The Making of Modern Law: Primary Sources. Vermont. By-laws,
Miscellaneous, § 6.

371874 Md. Acts 224, An Act To Protect Wild Fowl in Worcester County, ch. 164, §§ 1-2.
38 1911 Del. Laws 324, Of Fish, Oysters and Game, § 8.

39 James S. Dewey, The Compiled Laws of the State of Michigan. Compiled and
Arranged under an Act of the Legislature, Approved January 25, 1871 Page 680, Image
690 (Vol. 1, 1872).
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fire arm known as a punt or swivel gun, or with or by means of any gun or fire arm other
than such guns or fire arms as are habitually raised at arm’s length and fired from the
shoulder. . . ."0

32.  As this account makes clear, these types of weapons were considered
threats to public safety and well-being and therefore subject to widespread laws against
them.
V. HISTORICAL RESTRICTIONS ON GUNPOWDER

33.  Gunpowder has been widely and extensively regulated in the colonies and
states. In fact, with one exception, every state in the country enacted one or more
gunpowder laws from the seventeenth century through the start of the twentieth century
(see Exhibits D-G). When new or more devastating explosives were invented, they too
were subject to similar regulation.

34. These regulations served several purposes. Early in our history, a primary
concern was to accumulate, preserve, and make available gunpowder for collective
defense needs. Non-military public safety imperatives also motivated the enactment of
gunpowder laws from the seventeenth through the twentieth century. These measures
generally focused on safe storage, transport, and use. As Adam Winkler observes, with
respect to the Founding period, “[t]here were laws requiring gunpowder to be stored

safely, even though the rules made it more difficult for people to load their guns quickly

40 David Taylor, The Revised Statutes of the State of Wisconsin, as Altered and
Amended by Subsequent Legislation, Together with the Unrepealed Statutes of a
General Nature Passed from the Time of the Revision of 1858 to the Close of the
Legislature of 1871, Arranged in the Same Manner as the Statutes of 1858, with
References, Showing the Time of the Enactment of Each Section, and Also References
to Judicial Decisions, in Relation to and Explanatory of the Statutes Page 1960-1961,
Image 855-856 (Vol 2, 1872) available at The Making of Modern Law: Primary Sources.
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to defend themselves against attack.”!

35. In particular, fear of the devastating effects of fires and explosions was a
major concern at a time when most structures were made of wood or other highly
flammable materials, fire retardant materials and safety standards in construction were
virtually unheard of, and the state of firefighting was primitive. As historian Jill Lepore
notes, “[flire was the greatest danger facing an early modern city.”#> As Mark Anthony
Frassetto concludes: “[h]istorically, virtually every jurisdiction heavily regulated the
possession, transportation, sale, and manufacture of gunpowder to prevent fires and
explosions and regulated the shooting of guns both to protect against unintentional
shootings and fires caused by gunshots.”? Saul Cornell and Nathan DeDino conclude
that: “[b]y the close of the eighteenth century, there was already a tradition of statutes
regulating the storage and transport of gunpowder.”#* They note that gunpowder laws
were not simply restricted to large cities like Boston, New York, and Philadelphia, but, in
the case of Pennsylvania, for example, “appeared within the statutes that provided for
the initial incorporation of new towns alongside the provisions that created commons
and streets and regulated public nuisances.”* Early laws were also very specific in

stipulating the amount of gunpowder that could be kept, where it could be kept, the

41 Adam Winkler, Gunfight (NY: W.W. Norton, 2011), 286. See also 116-17.

42 Jill Lepore, New York Burning: Liberty, Slavery and Conspiracy in Eighteenth-Century
Manhattan (NY: Knopf, 2005), 42.

43 Mark Anthony Frassetto, “The Duty to Bear Arms: Historical Militia Law, Fire Prevention Law,
and the Modern Second Amendment” (January 12, 2022), 8, in New Histories of Gun Rights and
Regulation: Essays on the Place of Guns in American Law and Society (eds. Jacob Charles,
Joseph Blocher & Darrell Miller) (Oxford University Press, Forthcoming), Available at SSRN:
https://ssrn.com/abstract=4007491 or http://dx.doi.org/10.2139/ssrn.4007491

44 Saul Cornell and Nathan DeDino, “A Well Regulated Right: The Early American Origins of
Gun Control,” Fordham Law Review 73(2004): 510.

45 Cornell and DeDino, “A Well-Regulated Right,” 511.
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types of containers holding the powder, the specific means and circumstances by which
it would be transported, and its use.*® Notably, these laws existed even as gunpowder
was indispensable for the discharge of flintlock-style firearms.

36. As Exhibit D shows, at least 6 colonies enacted at least 10 gunpowder
laws in the 1600s, at least 8 colonies/states enacted 30 gunpowder laws in the 1700s,
175 laws were enacted in the 1800s, and 77 laws in the 1900s up until 1934 (the end
point of the dataset; see Exhibits E, F, and G for full texts of these laws), yielding a
grand total of at least 289 laws in all 50 states. In short, the states enacted a blizzard of
these laws, demonstrating ubiquitous and plenary governmental authority to regulate
gunpowder, extending to all corners of municipalities, including private homes and other
buildings. To examine the earliest of these laws, a colonial Virginia law enacted in 1623
restricted discharging firearms to save gunpowder: “That no commander of any
plantation do either himselfe or suffer others to spend powder unnecessarily in drinking
or entertainments, &c.”#’

37. In 1629, Virginia directed that colonists “shall use their best endeavors to
preserve and keep in dry and tight houses or casks” the constituent components to
make gunpowder, including potash, “saltpeeter,” wood ash, and also that they “preserve
and keep all their urine™® for that purpose. Connecticut’'s 1665 law criminalized selling

or bartering gunpowder to Native Americans.*® New Jersey’s 1639 law did the same,

46 Cornell and DeDino, “A Well-Regulated Right,” 511-12; Frassetto, “The Duty to Bear Arms,” 8-
10.

47 The Laws of Virginia, Vol. 1, 1623, 127;
https://archive.org/details/statutesatlargeb01virg/page/126/mode/2up?view=theater

481629 Va. Acts 151, Acts of March 24th, 1629, Act 5, For the better furtherance and
advancement of staple commodities. . . .”

49 The Public Records Of The Colony Of Connecticut, Prior To The Union With New Haven
Colony, May, 1665 Page 79, Image 91.
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although the punishment in that colony for doing so was death.>® New York’s 1652 law®!
and 1664 law barred sale of powder to Indians, but in the case of the 1664 law, it also
barred selling gunpowder “to any person inhabiting out of this Government.”>2
Pennsylvania’s 1676 law also penalized sale of gunpowder “to any Indian whatsoever,
nor to any person inhabiting out of this government.”® A 1651 Massachusetts law
barred the transport of gunpowder outside of the colony’s jurisdiction (except with
permission). The penalty for violation was “forfeiting all such powder.”®* A 1690 New
York law united gunpowder regulation with a very specific burden on firearm discharge
when it made it unlawful “to burn any powder. . .upon pain of paying for every shot or
discharging of gun or pistol” unless for authorized reasons.>®

38. Note that, even in this very early period, the colonies could restrict or even

bar gunpowder use for gun firing; impose penalties that included the taking of powder

50 1639 N.J. Laws 18, Ordinance of the Director and Council of New Netherland,
Prohibiting the Sale of Firearms, etc. to Indians . . .

511652 N.Y. Laws 128 Ordinance of the Director and Council of New Netherland
Against lllegal Trade In Powder, Lead And Guns In New Netherland By Private Persons.
52 The Colonial Laws Of New York From The Year 1664 To The Revolution, Including
The Charters To The Duke Of York, The Commissions And Instructions To Colonial
Governors, The Dukes Laws, The Laws Of The Dongan And Leisler Assemblies, The
Charters Of Albany And New York And The Acts Of The Colonial Legislatures From
1691 To 1775 Inclusive Page 40-41, Image 62-63 (1896).

53 Charter To William Penn, And Laws Of The Province Of Pennsylvania, Passed
Between The Years 1682 And 1700 Page 32, Image 37 (1879) available at The Making
of Modern Law: Primary Sources. 1650-1699.

54 William Henry Whitmore, The Colonial Laws of Massachusetts: Reprinted From the
Edition of 1672, with the Supplements Through 1686: Containing Also, a Bibliographical
Preface and Introduction, Treating of All the Printed Laws From 1649 to 1686: Together
with the Body of Liberties of 1641, and the Records of the Court of Assistants, 1641-
1644 Page 126, Image 330 (1890) available at The Making of Modern Law: Primary
Sources. 1651.

% The State Of New — York Page 222-223, Image 228-229 (1849) available at The
Making of Modern Law: Primary Sources. 1650-1699: 1690.
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from any offending individuals; and restrict gunpowder transport. The only exceptions to
these restrictions were instances when governmental or military authorities sanctioned
gunpowder use.

39. These kinds of restrictions, along with many others, lace the gunpowder laws
in the centuries to come. These laws sharply burdened the ability of individuals to keep
and use gunpowder for personal purposes.

40. For example, a 1750 Pennsylvania law penalized the discharge of any
firearm within any established municipality in the colony. Violators faced gun forfeiture
and other penalties.®® A 1783 Massachusetts law restricting firearms and gunpowder in
Boston began by noting that “The depositing of loaded arms in the houses of the town
of Boston is dangerous.” It barred bringing gunpowder or gunpowder-loaded firearms
into any house or other structure in the city. The penalty for doing so was that “such
person shall forfeit” the firearm and pay a fine.>” Similarly, Maine enacted two related
measures in 1821. One provided that officials of towns were to be “empowered to make
rules and regulations” regarding “all gun powder which is or may be within such town,
shall be kept, had or possessed therein; and no person or persons shall have, keep, or
possess within such town, any gun powder, in any quantity, manner, form or mode. . .

."58 Local officials were further empowered in the second law “to enter any building, or

56 1750 Pa. Laws 208, An Act For The More Effectual Preventing Accidents Which May
Happen By Fire, And For Suppressing ldleness, Drunkenness, And Other
Debaucheries.

571783 Mass. Acts 218, An Act in Addition to the Several Acts Already Made for the
Prudent Storage of Gun-Powder Within the Town of Boston, ch.13.

58 aws of the State of Maine; to Which are Prefixed the Constitution of the U. States
and of Said State, in Two Volumes, with an Appendix Page 112-113, Image 183-184
(Vol. 1, 1821) § 1.
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other place, in such town, to search for gun powder. . . .”®° to enforce these restrictions.

41. New Haven, Connecticut passed a provision in 1827 barring the possession
or storage of more than a pound of gunpowder without first obtaining a license.®°
(Restrictions based on the amount of gunpowder were common, with maximum weights
commonly ranging from a pound to 25 pounds; see Exhibit E).6*

42. Delaware enacted laws in 184152 and 184552 that were to “prevent the firing
of guns, crackers or squibs” within two towns. Michigan enacted measures in 1867 and
1901 for named local townships “[t]o regulate the buying, selling, and using of
gunpowder. . . and the discharge of fire-crackers and fire-arms. . . .”8* An 1895 Vermont
town measure said that no one “shall discharge any gun, pistol, or other fire arm loaded
with ball or shot, or with powder only, or firecrackers, serpent, or other preparation
whereof gunpowder or other explosive substance is an ingredient. . . .”6°

43. Measures of this sort extended well into the twentieth century, as in this 1913

Missouri law applying to “cities of the second class” enacted to “regulate, restrain and

59 1821 Me. Laws 98-99, An Act for the Prevention of Damage by Fire, and the Safe
Keeping of Gun Powder, ch. 25, § 5.

60 Charter and By-Laws of the City of New Haven, [Conn.] November, 1848 Page 48-49,
Image 48-49 (1848) available at The Making of Modern Law: Primary Sources. 1827.

61 Frassetto, “The Duty to Bear Arms,” 9.

621841 Del. Laws 198, A Supplement to the Act Entitled “An Act for Establishing the
Boundaries of the Town of Dover, and for Other Purposes Therein Mentioned,” § 2.

63 1845 Del. Laws 10, A Supplement To The Act Entitled “An Act To Survey, Lay Out And
Regulate the Streets Of Smyrna and for Other Purposes,” ch. 12, § 2.

64 1867 Mich. Pub. Acts 2d Reg. Sess. 68, An Act To Revise The Charter Of The Village
Of Hudson, § 31, pt. 12; 1901 Mich. Pub. Acts 154, Local Acts, An Act to Revise and
Amend the Charter of the City of Muskegon . . ., tit.7, § 24, pt. 11. The 1901 law applied
specifically to “barns, stables and other buildings.”

65 Quoted in Brief of Amicus Curiae Patrick J. Charles at App. 13, N.Y. State Rifle &
Pistol Ass’n, v. City of New York (Ordinances of the City of Barre, Vermont, CHAPTER
16, SEC. 18), 1895.
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prevent the discharge of firearms, fireworks, rockets or other explosive materials and
substances in the city and to regulate the keeping, storage and use of powder,
dynamite, guns, guncotton, nitroglycerine, fireworks and other explosive materials and
substances in the city, or within two miles of the limits thereof.”8® While applying to gun
discharge, it also now encompassed the newer generation of explosives like dynamite
and nitroglycerine, as such laws commonly did beginning in the latter half of the
nineteenth century. This can also be seen in a 1913 Alaska explosives law (notably, this
law was enacted by the very first regular session of the Alaska Territorial Legislature).
That law made it “unlawful to transport, carry or convey any dynamite, gunpowder, nitro-
glycerine, naptha, benzine, gasoline, crude or refined petroleum, or other like explosive
burning fluids, or like dangerous articles on any vessel or vehicle of any description
operating in the Territory of Alaska, or on the rivers or other waters thereof, when such
vessel or vehicle is carrying passengers for hire. . . .”®” (see Exhibits E, F, and G).

44. State and town jurisdictions around the country commonly and widely gave
full regulatory authority to local officials, like this one for officials in Boise County, Idaho
in 1863, who were given “full power and authority . . . to regulate the storage of

gunpowder and other combustible materials . . . .”®® in populated communities.

66 1913 Mo. Laws 437, Municipal Corporations: Cities of the Second Class, § 8, pt. 61.
67 Alaska - Territorial Legislature, First Regular Session 1, 1913, 157-59; CHAPTER 63.
68 1863 Id. Sess. Laws 634, To Incorporate the City of Idaho in Boise County, § 5. For
example, see also 1845 lowa Laws 119, An Act to Incorporate and Establish the City of
Dubuque, chap 123, § 12; 1855 lll. Laws, 25, An Act To Incorporate the Town of Daville,
§ 16; The Revised Statutes of the State of Indiana, Passed at the Thirty-Sixth Session
of the General Assembly; Also, Sundry Acts, Ordinances, and Public Documents
Directed to be Printed Along with the Said Statutes: To Which are Prefixed the
Constitution of the United States and of the State of Indiana Page 485-486, Image 499-
500 (Vol. 1, 1852); 1860 Kan. Sess. Laws 137, An Act to Amend and Consolidate the
Several Act Relating to the City of Lawrence, § 35, pt. 7 1860; 1881 Wash. Sess. Laws
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Moreover, gunpowder laws “were not challenged under the Second Amendment or
state Second Amendment analogues.”®°

45. As Adam Winkler concluded, “the basic idea that gun possession must be
balanced with gun safety laws was one that the founders endorsed.”’® Cornell and
DeDino reach a similar conclusion, saying that gunpowder laws “were clearly crafted to
meet the needs of public safety, but they also provided a check on the creation of a
private arsenal. . . .The gunpowder storage laws of the eighteenth century thus
constituted a significant limit on the right to bear arms.””* Obviously, gunpowder was
essential for the discharge of firearms during this time. As the foregoing account
demonstrates, state and local regulatory authority over every aspect of gunpowder,
including its use for firearms or other purposes, was extensive, ubiquitous, and plenary,

encompassing and superseding any contemplated private uses of the same.

121-22, An Act to Incorporate the City of Port Townsend, ch. 2, § 21; 1901 Mich. Pub.
Acts 154, Local Acts, An Act to Revise and Amend the Charter of the City of Muskegon .
. hit7, § 24, pt. 11; 1902 N.J. Laws 294, An Act Relating to, Regulating and Providing
for the Government of Cities, ch. 107, § 14, pt. 33.

% Frassetto, “The Duty to Bear Arms,” 8. Frassetto points out (8) that “the limited
number of [court] challenges related to whether regulating gunpowder storage fell within
the state police power or whether storing gunpowder in cities represented a per se
nuisance.”

0 Winkler, Gunfight, 117.

1 Cornell and DeDino, “A Well Regulated Right,” 512.
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VI. HISTORICAL RESTRICTIONS ON BOWIE KNIVES AND SIMILAR LONG-BLADED

KNIVES

46. Note at the outset that knives and blunt objects like clubs (discussed in the
next section) are not firearms. They are, however, weapons, and “arms” as that term is
used in the debate over gun policy and the Second Amendment.’?

47. The ubiquity of the concern about the criminological consequences of
carrying Bowie knives and other, similar long-bladed knives is seen in the widespread
adoption of laws barring or restricting these weapons.”® In the 1830s, at least six states
enacted laws barring the carrying of Bowie knives by name.”* From then to the start of
the twentieth century, every state plus the District of Columbia restricted Bowie knives:
a total of at least 42 states (including the District of Columbia) barred or restricted Bowie
knives by name; and another 9 states enacted laws barring the category or type of knife
embodied by the Bowie knife but without mentioning them by name (see Exhibit H)

totaling 50 states plus the District of Columbia.”

2 Stephen P. Halbrook, “What the Framers Intended: A Linguistic Analysis of the Right
to ‘Bear Arms,” Law and Contemporary Problems 49(Winter 1986): 158,
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3830&context=Icp; D.C. v.
Heller, 554 U.S. 570, 582 (2008); Eric Ruben, “The Gun Rights Movement and ‘Arms’
Under the Second Amendment,” Brennan Center for Justice, June 2021,
file:///C:/Users/Bob/Downloads/Ruben_final.pdf

3 The near-immediate effort in the states to restrict Bowie knives was noted, for
example, in William C. Davis, Three Roads to the Alamo (NY: HarperCollins, 1998),
582, and in Flayderman, The Bowie Knife, 53-54.

4 A seventh state, Massachusetts, criminalized the carrying of fighting knives using
labels that would have included the Bowie knife in an 1836 law.

> Bowie law enactment by decade: 1830s: 6 states; 1840s: 4 states; 1850s: 11 states;
1860s: 13 states; 1870s: 19 states; 1880s: 20 states; 1890s: 21 states; 1900s: 13
states. See Exhibit H.
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48. The Bowie knife is generally credited with having been invented by the
brother of adventurer Jim Bowie, Rezin Bowie. The knife was named after Jim Bowie,
who reputedly killed one man and wounded another using the “big knife” given to him by
his brother in the alternately notorious or celebrated “Sandbar Duel” in 1827.76

49. The “Bowie knife” rapidly became known beginning in the 1830s for the
distinctive type of long-bladed and usually single-edged knife with a hand guard
identified with Bowie, the man after whom the knife was named. While Bowie knives
initially “came in a variety of forms—uwith or without guards, with differently shaped
blades,” they eventually became more standardized as “a large knife with a cross guard
and a blade with a clipped point.””” The distinctive traits of the Bowie knife are revealed
in Robert Abels’ publication, Bowie Knives, which includes pictures of nearly one
hundred such knives made between 1835 and 1890.78 The Bowie legend, the explosive
growth and spread of Bowie-related mythology (only magnified by his death at the
Alamo in 1836), and the knife’s distinctive features, encouraged its proliferation,”

referred to by one historian as “the craze for the knives.”® As was true of other knives

6 “Bowie Knife,” Encyclopedia of Arkansas, n.d., https://encyclopediaofarkansas.net/
entries/bowie-knife-2738/; Davis, Three Roads to the Alamo, 207-8. Davis persuasively
dismisses the claim of a blacksmith, James Black, that he invented or styled the
distinctive knife for Rezin Bowie (676—77). David Kopel says, erroneously, that “Jim
Bowie used a traditional knife at a famous ‘sandbar fight’ on the lower Mississippi River
in 1827.” Rezin Bowie had just developed the distinctive knife his brother used in the
fight, so it could not have been “traditional.” David Kopel, “Bowie knife statutes 1837-
1899,” The Volokh Conspiracy, November 20, 2022,
https://reason.com/volokh/2022/11/20/bowie-knife-statutes-1837-1899/

T “Bowie Knife,” Encyclopedia of Arkansas, n.d., https://encyclopediaofarkansas.net/
entries/bowie-knife-2738/.

8 Robert Abels, Bowie Knives (NY: Abels, 1979).

? Virgil E. Baugh, Rendezvous at the Alamo (Lincoln, NE: University of Nebraska
Press, 1985), 39-63.

80 Davis, Three Roads to the Alamo, 583.
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with long, thin blades,?! they were widely used in fights, duels, and other crimes,
especially at a time when single-shot pistols were often unreliable and inaccurate.??
Indeed, such knives were known as “fighting knives”8 that were “intended for
[interpersonal] combat.”®* In the early nineteenth century “guns and knives accounted
for a growing share of the known weapons that whites used to kill whites.”8> In 1834, for
example, a grand jury in Jasper County, Georgia deplored

the practice which is common amongst us with the young the middle aged and

the aged to arm themselves with Pistols, dirks knives sticks & spears under the

specious pretence of protecting themselves against insult, when in fact being so

armed they frequently insult others with impunity, or if resistance is made the

pistol dirk or club is immediately resorted to, hence we so often hear of the

stabbing shooting & murdering so many of our citizens.8¢

50. Homicide rates increased in the South in the early nineteenth century, as

did laws restricting concealed weapons carrying. Dueling also persisted during this
time, even as the practice was widely deplored by religious and other groups, in
newspapers, by anti-dueling societies and political leaders.8” Bowie knife writer Norm

Flayderman provides abundant and prolific evidence of the spread and early criminal

use of Bowie knives in the 1830s, quoting from dozens of contemporaneous newspaper

81 Other such long-bladed, thin knives of varying configurations typically named in laws
barring their carrying included the Arkansas toothpick, the Spanish stiletto, dirks,
daggers, and the like.

82 Davis, Three Roads to the Alamo, 164, 208; Baugh, Rendezvous at the Alamo, 42;
Karen Harris, “Bowie Knives: The Old West’'s Most Famous Blade,” Oldwest, n.d.,
https://www.oldwest.org/bowie-knife-history/; Norm Flayderman, The Bowie Knife
(Lincoln, RI: Andrew Mowbray, 2004), 485; Paul Kirchner, Bowie Knife Fights, Fighters,
and Fighting Techniques (Boulder, CO: Paladin Press, 2010), 35-44.

83 Randolph Roth, American Homicide (Cambridge, MA: Harvard University Press,
2009), 218.

84 Flayderman, The Bowie Knife, 59.

8 Roth, American Homicide, 218.

8 Quoted in Roth, American Homicide, 218-19.

87 Baugh, Rendezvous at the Alamo, 51.
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and other accounts, and providing references to literally hundreds of additional articles
and accounts attesting to the widespread use of Bowie knives in fights, duels, brawls
and other criminal activities.®® Flayderman concludes that, as early as 1836, “most of
the American public was well aware of the Bowie knife.”®® (Very much like the allure of
contemporary assault weapons to some,*° the Bowie knife’s notorious reputation also, if
perversely, fanned its sale and acquisition.®?) All this contributed to widespread
enactment of laws prohibiting dueling in the states.®? In 1839, Congress passed a
measure barring dueling in the District of Columbia.®® Both pistols and knives were
prominently used in such affairs.%

51. At least three state court cases dealt in some manner with fighting knives
like the Bowie knife. In the 1840 case of Aymette v. State®® the Supreme Court of
Tennessee upheld the conviction of William Aymette for wearing a Bowie knife
concealed under his clothes under a state law of 1837-1838, ch. 137, sec. 2, providing
“that, if any person shall wear any bowie-knife, or Arkansas toothpick, or other knife or

weapon that shall in form, shape, or size resemble a bowie-knife or Arkansas toothpick,

88 Flayderman, The Bowie Knife, 25-64; 495-502.

8 |bid., 43.

9 Ryan Busse, Gunfight (NY: Public Affairs, 2021), 12—-15, 65; David Altheide, “The
cycle of fear that drives assault weapon sales,” The Guardian, March 2, 2013,
https://www.theguardian.com/commentisfree/2013/mar/02/cycle-fear-assault-weapon-
sales; Rukmani Bhatia, “Guns, Lies, and Fear,” American Progress, April 24, 2019,
https://www.americanprogress.org/article/guns-lies-fear/.

91 Flayderman, The Bowie Knife, 46.

92 A search for the word “duel” in the Duke Center for Firearms Law database of old gun
laws yields 41 results. See https://firearmslaw.duke.edu/repository/search-the-
repository/.

% H.R. 8, Joint Resolution Prohibiting Dueling, introduced March 5, 1838,
https://history.house.gov/Records-and-Research/Listing/Ifp_032/.

94 Roth, American Homicide, 180-83, 210-17.

9 Cited in District of Columbia v. Heller, 554 U.S. 570 (2008).
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under his clothes, or keep the same concealed about his person such person shall be
guilty of a misdemeanor, and, upon conviction thereof, shall be fined in a sum not less
than two hundred dollars, and shall be imprisoned in the county jail not less than three
months and not more than six months.”® In its decision, the court concluded that the
prohibition against wearing the named weapons was well justified in that they “are
usually employed in private broils, and which are efficient only in the hands of the
robber and the assassin.”®’ The court continued, “The Legislature, therefore, have a
right to prohibit the wearing or keeping weapons dangerous to the peace and safety of
the citizens. . . .”®® Further, the court added that the state law existed “to preserve the
public peace, and protect our citizens from the terror which a wanton and unusual
exhibition of arms might produce, or their lives from being endangered by desperadoes
with concealed arms. . . .”%°

52. Four years later, the Tennessee Supreme Court again dealt with a Bowie
knife law violation and challenge. In the case of Haynes v. Tennessee (1844),100
Stephen Haynes was indicted for carrying a concealed Bowie knife. He was convicted
of wearing a knife that resembled a Bowie knife but appealed his conviction on the
grounds that he was actually carrying a “Mexican pirate knife,” which reputedly had a
shorter, narrower blade. (At the trial, withesses disagreed as to the proper name for the
knife in question.) He also argued that the state law, in listing various types of knives

including those “similar” to Bowie knives, was “too indefinite” and could therefore lead to

% Aymette v. State, 21 Tenn. 152, 153 (Tenn. 1840).
9 Aymette v. State, 156.

9% Aymette v. State, 157.

9 Aymette v. State, 157.

100 Haynes v. Tennessee, 24 Tenn. 120 (1844).
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“absurd consequences” that “must follow its enforcement. . . .”*%1 On appeal, the court
upheld his conviction and commended the Tennessee state legislature’s enactment:
“The design of the statute was to prohibit the wearing of bowie knives and others of a
similar description, which the experience of the country had proven to be extremely
dangerous and destructive to human life; the carrying of which by truculent and evil
disposed persons but too often ended in assassination.”%? The court continued: “The
design, meaning, and intent was to guard against the destruction of human life, by
prohibiting the wearing [of] heavy, dangerous, destructive knives, the only use of which
is to kill. . . .”193 The court noted that the state law “wisely provides against bowie knives,
Arkansas tooth picks, or any other weapon in form, shape or size, resembling them.”1%4
Noting the similarity among knives and the possibility of an unjust outcome where, say,
a person might be convicted of carrying a mere pocket knife, the court posed this
question: “what is to protect against conviction, when the words of the statute cover the
charge, and its true spirit and meaning does not?” Their answer: “the judge and jury
who try the case.”% As the author of a book on Bowie knives noted, “the fact that the
term ‘bowie knife’ had never been precisely defined did not help his [Haynes’s] case.”'%6
53. A third state court case relevant to the legal status of Bowie knives is

Cockrum v. State (1859).1%7 The Cockrum case involved John Cockrum, who was

101 Haynes v. Tennessee, 122.

102 Haynes v. Tennessee, 122.

103 Haynes v. Tennessee, 123.

104 Haynes v. Tennessee, 122.

105 Haynes v. Tennessee, 123.

106 Kirchner, Bowie Knife Fights, Fighters, and Fighting Techniques, 43.

107 Cockrum v. State, 24 Tex. 394 (1859), https://constitution.org/1-
Constitution/2ll/2ndcourt/state/177st.htm. David Kopel says that a fourth case, Nunn v.
State, 1 Ga. 243 (1846), is a “maijor state supreme court case[s] involving Bowie
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charged with the murder of his brother-in-law, William Self, with a Bowie knife.1% Under
Texas law, “a homicide, which would otherwise be a case of manslaughter, if committed
with a bowie-knife or dagger, shall be deemed murder and punished as such. . . .”0°
The court upheld the added penalty provision of the law relating to use of a Bowie knife,
despite the court’s very expansive interpretation of the right to bear arms, but reversed
and remanded the man’s conviction because of an error related to statutory changes
and jury instructions. It described the Bowie knife as “an exceeding destructive
weapon,” an “instrument of almost certain death,” and “the most deadly of all weapons

in common use.”10 Further, the court said: “He who carries such a weapon. . .makes

knives.” “The legal history of bans on firearms and Bowie knives before 1900,” The
Volokh Conspiracy, November 20, 2022, https://reason.com/volokh/2022/11/20/the-
legal-history-of-bans-on-firearms-and-bowie-knives-before-1900/. But Nunn involved a
man who was prosecuted for carrying a pistol (openly, not concealed), not a knife. A
state law criminalized concealed carry of various named weapons, including pistols and
Bowie knives, whereas a different provision allowed for open carrying of named
weapons, including Bowie knives, but failed to include pistols on that list. Noting the
“great vagueness” in the statute’s wording, the court reversed the man’s conviction and
wrote that there was a constitutional right to open carry “for the important end to be
attained: the rearing up and qualifying a well-regulated militia, so vitally necessary to the
security of a free State.” By contrast, the court upheld the constitutionality of the
concealed carry restrictions and noted that those restrictions were enacted “to guard
and protect the citizens of the State against the unwarrantable and too prevalent use of
deadly weapons.” 246; italics in original.

108 https://www.genealogy.com/ftm/p/i/l/Karen-Pilgrim-TX/WEBSITE-0001/UHP-

0254 .html

109 Cockrum v. State, 394.

110 Cockrum v. State, 403-04. Kopel says, incorrectly, that “Bowie knives. . . were
regulated the same as a butcher's knife.” According to the Duke Center for Firearms
Law Repository of Historical Gun Laws (https://firearmslaw.duke.edu/repository/search-
the-repository/) six states had laws that restricted butcher knives by name, whereas 42
states restricted Bowie knives by name. See Exhibit H. Kopel, “Bowie knife statutes
1837-1899.”
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himself more dangerous to the rights of others, considering the frailties of human
nature, than if he carried a less dangerous weapon.”!!

54. All of these cases underscore the courts’ recognition of the dangerous
nature and nefarious use of Bowie knives not only by their characterizations of them,
but by the fact that they are treated in the same restrictive and prohibitory manner in law
as other dangerous, deadly weapons including pistols and various named clubs.1*?

55. The ubiquity of the concern about the criminological consequences of
carrying Bowie knives and other, similar long-bladed knives is seen not only in the
widespread adoption of laws barring or restricting these weapons,* but in the varying
types of policy tools states enacted to thwart them. For example, 15 states banned all
carrying of Bowie knives (by banning both concealed carry and open carry), while

others imposed taxes on individuals’ acquisition or possession of them. Georgia sought

11 Cockrum v. State, 403.

112 Among the notorious incidents attached to the Bowie knife was its use by two of the
conspirators in the Lincoln assassination in 1865. The plan was to assassinate
President Lincoln, Vice President Andrew Johnson, and Secretary of State William
Seward. The man assigned to attack Seward, Lewis Powell, entered the Seward home
armed with a pistol and a Bowie knife. When one of Seward’s sons tried to stop him,
Powell tried to shoot him, but his gun misfired, so he used it as a club against the son.
When he encountered another son, Powell slashed him with his Bowie knife, the
weapon he then used to attack Seward who, thanks to a neck collar, survived. David
Morgan, “Lincoln assassination: The other murder attempt,” CBS News, May 10, 2015,
https://www.cbsnews.com/news/lincoln-assassination-the-other-murder-attempt/;
hitps://www.history.com/topics/american-civil-war/william-seward. John Wilkes Booth
also carried what was later identified as a Bowie knife which he used to slash the officer
who accompanied Lincoln to the theater and who tried to stop Booth after he shot the
president. Booth slashed the man in the arm with his knife to make his escape.
https://lincolnconspirators.com/2018/12/31/cloak-and-daggers-cutting-through-the-
confusion-of-the-assassination-knives/

113 The near-immediate effort in the states to restrict Bowie knives was noted, for
example, in Davis, Three Roads to the Alamo, 582, and in Flayderman, The Bowie
Knife, 53-54.
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to stamp out Bowie knife circulation (as well as that of other named weapons) in an
1837 law: “it shall not be lawful for any merchant, or vender of wares or merchandize in
this State, or any other person or persons whatsoever, to sell, or offer to sell, or to keep,
or to have about their person or elsewhere, any of the hereinafter described weapons . .
. Bowie, or any other kinds of knives, manufactured and sold for the purpose of wearing,
or carrying the same as arms of offence or defense, pistols, dirks, sword canes, spears,
&c.”'% The desirability and utility of concealed-carry restrictions were precisely that
they pushed dangerous weapons out of public spaces and places, improving public
safety through the deterrent and punishment effects of such laws, and also discouraging
the settlement of private grievances and disputes in public through weapons-fueled
violence. Arkansas combined no-carry provisions (whether concealed or openly)
applying to Bowie knives, as well as pistols and other weapons, with another provision
in the same law that made it a misdemeanor to “sell, barter or exchange, or otherwise
dispose of, or in any manner furnish to any person”'®> bowie knives, pistols, or other
listed weapons. Even though the law allowed persons to have them on their own
premises, it begs the question of how, exactly, a person could legally obtain such
weapons in the first place if they weren’t already owned within a family before the 1881
law was enacted.

56. States relied on a variety of regulatory techniques to suppress Bowie knife

carrying: 29 states enacted laws to bar their concealed carry; 15 states barred their

114 1837 Ga. Acts 90, An Act to Guard and Protect the Citizens of this State, Against the
Unwarrantable and too Prevalent use of Deadly Weapons, § 1.

1151881 Ark. Acts 191, An Act to Preserve the Public Peace and Prevent Crime, chap.
XCVI (96), § §1-3. The law also allowed for legal transport for people on a journey, a
common exception in such laws.
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carry whether concealed or openly; 7 states enacted enhanced criminal penalties for
those who used the knives to commit a crime; 4 states enacted regulatory taxes
attached to their commercial sale; 3 states imposed a tax for those who owned the
knives; 10 states barred their sale to specified groups of people; and 4 states enacted
penalties for brandishing the knives (see Exhibit H).

57. The extensive and ubiquitous nature of these Bowie knife prohibitions
raises a further question: given the universal agreement that these knives were
dangerous, why not simply ban their possession outright? The answer is two-fold. First,
America was a developing nation-state in the nineteenth century. The federal and state
governments did not yet possess the maturity, powers, tools, or resources to implement
any measure as sweeping as a knife ban, especially since knives are technologically
very simple to produce. After all, the front-line administrative entity on which we today
relay for law enforcement, the police, barely existed in the way we think of policing
today in the early nineteenth century (up to this time policing fell to a haphazard mix of
the watch system, constables, militias, and vigilantes). Modern police forces only came
in to being in a handful of large cities before the Civil War.'® Second, the chief remedy
enacted by the states to address the problem of knife fighting was far more focused and

feasible: to bar the carrying of knives, along with the other two categories of weapons

116 William R. Kelly and Daniel P. Mears, The Reinvention of Policing (Lanham, MD:
Rowman & Littlefield, 202353-58; Chris McNab, Deadly Force (Oxford, Great Britain:
Osprey Publishing, 2009), 13-24. Boston created a police force in 1838, New York City
created a standing police force in 1845, followed by Chicago in 1851, Philadelphia in
1854, and Baltimore in 1857 (23). Jill Lepore, “The Invention of the Police,” The New
Yorker, July 13, 2020, https://www.newyorker.com/magazine/2020/07/20/the-invention-
of-the-police. Both McNab and Lepore emphasize the role of slavery and slave
suppression as key to the development of policing.
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that also threatened public safety, clubs and pistols. The fact that all three types of
weapons were consistently treated together is strong evidence that all were considered
so dangerous and inimical to public safety that they were subject to anti-carry laws and
bundled together in legislative enactments.
VIl. HISTORICAL RESTRICTIONS ON CLUBS AND OTHER BLUNT WEAPONS

58. Among the most widely and ubiquitously regulated harmful implements in
U.S. history were various types of clubs and other blunt weapons (see Exhibit H). Most
were anti-carry laws, which also generally encompassed pistols and specific types of
knives, although some of the laws extended prohibitions to these weapons’
manufacture, possession, sale, or use in crime.!!’ As Exhibit H shows, at least five
distinct types of clubs and blunt objects were regulated in the United States. Notably,
every state in the nation had laws restricting one or more types of clubs. According to a
detailed reference book on the subject of these blunt instruments by Robert Escobar,
they were considered “objectionable objects, once feared but now forgotten.”118
Escobar provides what he calls “a family history” of these blunt weapons, but adding
that “[i]t’s a disreputable family to say the least, black sheep even within the study of
weaponry.”1% They have been described as “wicked, cowardly, ‘Soaked in blood and
cured in whiskey.””*?° Those who carried them (excluding police) “were called vicious,

devils and lurking highwaymen.”'?* These club-type blunt objects compose a family of

117 E.g. see 1917 Cal. Sess. Laws 221-225; 1923 Cal. Stat. 695.

118 Robert Escobar, Saps, Blackjacks and Slungshots: A History of Forgotten Weapons
(Columbus, OH: Gatekeeper Press, 2018), 1.

119 Escobar, Saps, Blackjacks and Slungshots, 2.

120 Escobar, Saps, Blackjacks and Slungshots, 2.

121 Escobar, Saps, Blackjacks and Slungshots, 2.
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objects used for striking others, and while they vary in name and construction, the
categories are “somewhat fluid.”*?2

59. Contrary to the claims of the Complaint in this case that “restrictions on
self-made arms have been rare throughout American history” and that “there were no
restrictions on the manufacture of arms for personal use in America during the
seventeenth, eighteenth, or nineteenth centuries'23 the case of clubs contradicts these
assertions. Most of the clubs described here were primitive and easy to make, requiring
little or no skill that were often made from “cheap, readily available materials.”*?* Two of
the five categories, “clubs” and “sand bags/sand clubs,” were particularly simple.
Obviously, any stick or other straight, rigid, hand-held object could serve as an effective
club. Sand bags, as discussed below, were nothing more than tube-shaped fabric (like a
sock) filled part way with sand or other weight like metal or stone. The other three types
of striking implements restricted in law discussed here could and were fashioned by
individuals with no special skills,'?® though as they evolved they were often made by
“artisans, local saddle makers and leather specialists. . . ."126

60. Among the five types of clubs regulated in U.S. laws, 15 states barred

bludgeon carrying. A bludgeon is a short stick with a thickened or weighted end used as

a weapon.*?’ The earliest state anti-bludgeon law was in 1799; 12 such state laws were

122 Escobar, Saps, Blackjacks and Slungshots, 1.

123 Complaint, 8.

124 Escobar, Saps, Blackjacks and Slungshots, 69.

125 Escobar, Saps, Blackjacks and Slungshots, 67-69, 71. Escobar also describes “sailor
saps,” a simple type of slungshot commonly found on ships as fashioned by sailors (39-
40).

126 Escobar, Saps, Blackjacks and Slungshots, 73.

127 hitps://www.merriam-webster.com/dictionary/bludgeon.
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enacted in the 1700s and 1800s, and 4 in the early 1900s (as with each of these
chronological categories, the state law total exceeds the total number of states because
some states enacted the same or similar laws in multiple centuries).

61. Abilly (sometimes spelled billie) club is a heavy, hand-held rigid club,'?8
usually made of wood, plastic, or metal,'?° that is traditionally carried by police, often
called a nightstick or baton.*3® Escobar cites an early reference to the billy club in an
1854 New Orleans newspaper article in the Daily True Delta that referred to “police
armed with batons,”'3! a synonym for a billy club. As this reference suggests, police
have long adopted the billy club, or similar striking implements, as part of their on-duty
weaponry. At least 16 states had anti-billy club laws, totaling 46 laws; the earliest law
appears to have been enacted in Kansas in 1862,3? followed by a New York law in

1866.132 Fourteen states enacted such laws in the 1800s; 11 states did so in the early

128 Some versions were made to have some flexibility to increase their striking power.
See Escobar, Saps, Blackjacks and Slungshots, 118-19.

129 hitps://www.merriam-webster.com/dictionary/billy%20club. Escobar discusses a Civil
War veteran and later police officer, Edward D. Bean, who experimented with various
types of billy clubs to improve their striking power and durability by utilizing leather, often
adhered to wood, to reduce the likelihood that the club would break on use. Saps,
Blackjacks and Slungshots, 118. One of the earliest references to a “billy” was an 1857
newspaper article describing “an indiscriminate attack with slung-shot, billies, clubs, &c.”
“Local Intelligence,” Delaware Republican, June 15, 1857, https://bit.ly/3V9nVO7.

130 Escobar, Saps, Blackjacks and Slungshots, 2, 69-70, 105, 113-30.

131 Escobar, Saps, Blackjacks and Slungshots, 105.

132 C. B. Pierce, Charter and Ordinances of the City of Leavenworth, with an Appendix
Page 45, Image 45 (1863) available at The Making of Modern Law: Primary Sources,
1862.

133 Montgomery Hunt Throop, The Revised Statutes of the State of New York; As Altered
by Subsequent Legislation; Together with the Other Statutory Provisions of a General
and Permanent Nature Now in Force, Passed from the Year 1778 to the Close of the
Session of the Legislature of 1881, Arranged in Connection with the Same or kindred
Subjects in the Revised Statutes; To Which are Added References to Judicial Decisions
upon the Provisions Contained in the Text, Explanatory Notes, and a Full and Complete
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1900s.

62. At least 13 states barred the carrying of “clubs” more generically, without
specifying the type. The oldest anti-club law was 1664; 7 states enacted these laws in
the 1600s-1700s, 7 states in the 1800s, and 2 in the early 1900s.

63. Anti-slungshot laws were enacted by 43 states, with 71 laws enacted in
the 1800s and 12 in the 1900s. A slungshot (or slung shot), also referred to as “a type
of blackjack,”'34 is a hand-held weapon for striking that has a piece of metal or stone at
one end attached to a flexible strap or handle that was developed roughly in the 1840s
(the first “known use” of slungshot was 1842135). By one account, “[s]lungshots were
widely used by criminals and street gang members in the 19th Century. They had the
advantages of being easy to make and conceal, silent, and very effective, particularly
against an unsuspecting opponent. This gave them a dubious reputation, similar to that
of switchblade knives in the 1950s, and they were outlawed in most jurisdictions. Their
use as a criminal weapon continued at least up until the early 1920s.”13¢ Escobar
concurs that slungshots and blackjacks “were a regular part of criminal weaponry. . .and
gangsters could be merciless in their use.”%’

64. In a criminal case considered the most famous of those involving lawyer
Abraham Lincoln, the future president defended a man charged with murdering another

using a slungshot. In the 1858 trial of William “Duff” Armstrong, Lincoln succeeded in

Index Page 2512, Image 677 (Vol. 3, 1882) available at The Making of Modern Law:
Primary Sources, 1866.

134 Escobar, Saps, Blackjacks and Slungshots, 228.

135 See https://www.merriam-webster.com/dictionary/slungshot Escobar agrees with this
rough date. See Saps, Blackjacks and Slungshots, 67.

136 “Slungshot,” https://military-history.fandom.com/wiki/Slungshot.

137 Escobar, Saps, Blackjacks and Slungshots, 86.
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winning Armstrong’s acquittal.'38

65. These technologically very simple weapons were viewed as especially
dangerous or harmful when they emerged in society, given the ubiquity of state laws
against carrying them enacted after their development and their spreading use by
criminals and as fighting implements. These devices were developed and appeared in
society during an identifiable period of time in the mid-nineteenth century, sparking
subsequent wide-ranging prohibitions. The earliest anti-slungshot law was enacted in
1850; 43 states legislated against them in the 1800s (including the District of Columbia),
and 11 states in the early 1900s (note this incorporates multiple laws enacted in more
than one century by a few states).

66. Sandbags, also known as sand clubs, were also a specific focus in anti-
carry laws as well. Consisting of nothing more than sand poured into a bag, sack, sock,
or similar tube-shaped fabric (although the weight could also be something dense and
heavy, like a lock in the end of a sock),'*° their particular appeal was that they could be
dispensed with by simply pouring the sand out, leaving nothing more than an empty
cloth bag. (Alternately, they could be made heavier by adding water to the sand.) The
first anti-sandbag law was 1866, with 10 states enacting such laws—7 in the 1800s and

7 in the early 1900s. Only 3 states did not have any prohibitions in any of these

138 Lincoln was able to discredit the testimony of a witness who claimed to see
Armstrong strike the victim with a slung shot at night because of the full moon. Lincoln
used as evidence an Almanac to prove that on the night in question, there was no full
moon. Judson Hale, “When Lincoln Famously Used the Almanac,” Almanac, May 4,
2022, https://www.almanac.com/abraham-lincoln-almanac-and-murder-trial.

139 hitps://www.ferrislawnv.com/criminal-defense/weapons-offenses/dangerous-
weapons/; Escobar, Saps, Blackjacks and Slungshots, 20-22. Escobar dates the earliest
reference to sandbags as weapons to the 1600s (22).
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categories, but these 3 (Montana, Ohio, and Washington State) had blanket legislative
provisions against the carrying of any concealed/dangerous/deadly weapons.
VIIl. CONCLUSION

67. As the Supreme Court said in NYSRPA v. Bruen, “history guide[s] our
consideration of modern [firearms] regulations that were unimaginable at the
founding.”4% Relying on “analogical reasoning” to proceed under these circumstances,
“even if a modern-day regulation is not a dead ringer for historical precursors, it still may
be analogous enough to pass constitutional muster.”14! In the eighteenth and early
nineteenth centuries, the establishment of a uniform, consistent system of imprinting
serial numbers on firearms was off the radar screens of governmental leaders and
society. It was not a remedy that was conceived, feasible, or meaningful at a time when
firearms made in America were either imported or made mostly by hand in decentralized
locations, one at a time. When weapons came to pose a threat to public safety and
good order, governments responded with legislative remedies appropriate to those
problems. Serializing firearms was not such a remedy at the time. But today it is, with
respect to ghost guns.

68. The examples of historical gun laws examined here, including the
examples of trap guns, punt/pivot/swivel guns, gunpowder, Bowie knives, and certain
types of clubs, are all “consistent with the nation’s historical tradition of firearm
regulation”!4? as they pertain to modern restrictions on ghost guns. Specific self-made

weapons examined here, including trap guns and types of clubs, were widely and

140 NYSRPA v. Bruen, 142 S.Ct. 2111, 2132 (2022).
141 NYSRPA v. Bruen, 2133.
142 NYSRPA v. Bruen, 2130.
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vigorously regulated, contrary to the claims made in the Complaint in this case. All the
weapons examined here were subject to wide-ranging and extensive restrictions when
the weapons entered society and posed a public safety, criminological, or other threat to
public order—a description that fits modern ghost guns precisely. The government’s
requirement that firearms parts not be sold or made available unless they have
identifying serial numbers is a far less onerous or restrictive requirement than those set

out for the historical weapons discussed in this Declaration.

Pursuant to 28 USC 81746, | declare under penalty of perjury under the laws of

the United States of America that the foregoing is true and correct.

Executed on February 22,2024 4t williamsburg, Virginia

fsbaent 9 5’/4,3%
4 o

Robert Spitzer
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EXHIBIT A

January 2024
Curriculum Vitae

Robert J. Spitzer

Distinguished Service Professor, Emeritus
SUNY Cortland

Adjunct Professor, College of William and Mary School of Law

Address: 5333 Center St.
Williamsburg, VA 23188
(607) 423-1781
Robert.spitzer@cortland.edu; robertjspitzers53@gmail.com
https://sites.google.com/site/robertspitzercortland/

Education:  A.B. (Political Science), summa cum laude, SUNY College at Fredonia, 1975.
M.A. Cornell University, 1978.
Ph.D. Cornell University, 1980.

Positions Held:

Adjunct Professor, College of William and Mary School of Law, Spring 2023-present.

Affiliated Scholar, Research Scholar of Public Policy, College of William and Mary,

2023-present.

Affiliated Scholar, Government Department, College of William and Mary, 2023-present.

Department Chair, SUNY Cortland, 2008-2020.

Interim Department Chair, SUNY Cortland, 2004-2005.

Distinguished Service Professor, SUNY Cortland, 1997-2021.

Visiting Professor, Cornell University, Spring, 2009, Spring 1993; Summers 1980, 1988-
1990, 1992-2017.

Professor, SUNY Cortland, 1989 to 1997.

Continuing Appointment, SUNY Cortland, 1986.

Associate Professor, SUNY Cortland, 1984 to 1989.

Department Chair, SUNY Cortland, 1983 to 1989.

Visiting Professor, SUNY College of Technology, Utica-Rome, Graduate Division, 1985,
1986, 1988.
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Copy Editor, Administrative Science Quarterly, 1982 to 1983.

Adjunct Professor, Tompkins-Cortland Community College, 1982-83.

Assistant Professor, SUNY Cortland, 1979 to 1984.

Instructor, Cornell University, 1979.

Instructor, Eisenhower College, 1978-1979.

Research Assistant, Theodore J. Lowi and Benjamin Ginsberg, 1976-1978.
Reporter (Stringer), Buffalo Courier-Express; Dunkirk Evening Observer, 1974-75.

Honors:

Fellow, the Royal Society for Arts, Manufactures and Commerce (RSA), London,

England, 2020.

Founding member, Regional Gun Violence Research Consortium, coordinated with the

Rockefeller Institute of Government. Consortium of gun policy experts from eight states

to advance research on gun policy, 2018-present.

Member, SUNY Research Council, an advisory council to the SUNY Board of Trustees,

SUNY System Administration, campus leadership teams, and the leadership team of the

Research Foundation (RF) for SUNY, 2018-2021.

Member, Scholars Strategy Network, 2015-present. Created to improve public policy and

strengthen democracy by connecting scholars and their research to policymakers, citizens

associations, and the media.

Winner, Pi Sigma Alpha (the national political science honors society) Chapter Advisor

of the Year Award for 2013.

Winner, Outstanding Achievement in Research Award, SUNY Cortland, 2010.

Winner, Outstanding Achievement in Research Award, SUNY Cortland, 2005.

Winner, State University of New York’s Chancellor’s Excellence in Scholarship and
Creative Activities Award, 2003.

SUNY Cortland Nominee, National Scholar Competition of the Honor Society of Phi
Kappa Phi, 1994-95.

Winner, New York State/United University Professions Excellence Award, 1991, for
"outstanding professional performance and superior service."

Member, New York State Commission on the Bicentennial of the U.S. Constitution,
1986-1990.

Member, New York State Ratification Celebration Committee for U.S. Constitution

Bicentennial, 1987-88.

Member, National Bicentennial Competition on the Constitution and the Bill of Rights,
1987-1991.

Who's Who in the World, 1996.

Dictionary of International Biography, 1995.

Who's Who in the East, 1995-96; 1997-98

Ex officio member, Cortland County Bicentennial Committee, 1987-89.

Chair, SUNY Cortland Bicentennial Committee, 1987-89.
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Phi Eta Sigma, SUNY Cortland, 1994.

Phi Kappa Phi, SUNY Cortland, 1990.

Men of Achievement (1986)

Contemporary Authors, vol. 112 (1985) and subsequent updates.
International Authors and Writers Who's Who, 1985-present.
International Who's Who in Education, Winter 1985-86.

Herbert H. Lehman Graduate Fellowship, 1975-79.

Who's Who Among Students in American Universities and Colleges, 1974-75.
Phi Beta Kappa Club, SUNY College at Fredonia, 1975.

Phi Alpha Theta (History), SUNY College at Fredonia, 1974.

Phi Mu Alpha Sinfonia, (Music), SUNY College at Fredonia, 1973.

Research Fellowships and Projects:

Individual Development Awards, SUNY Cortland, 2001, 2003, 2005, 2006, 2007, 2008,
2009, 2014, 2017, 2020.

Title “F” Leave with pay, Spring 1994.

Professional Development and Quality of Working Life Award, 1989, 1993, 1998, 1999.
National Endowment for the Humanities (NEH) Research Grant for Study of the
Constitution, 1986. Project Proposal: “The Presidential Veto: Constitutional Antecedents
and Modern Applications.”

SUNY Cortland Faculty Research Program Grant, “The Presidential Veto, 1986.
Consultant for Reporting Research Corporation, “Quality of Earnings Report,” Thornton
L. O’Glove, author; research on presidential veto use, 1984-1987.

SUNY University Awards Program Research Fellowship, “The Right to Life Party and
New York State Politics, 1983.

SUNY Cortland Faculty Research Program Fellowship, “New York State Parties and
Politics,” 1980.

Publications and Papers:

BOOKS:

The Presidency and Public Policy: The Four Arenas of Presidential Power (University,
AL: The University of Alabama Press, 1983). A study of the President's relations with
Congress in the making of domestic policy. Revised version of doctoral dissertation.

The Right to Life Movement and Third Party Politics (Westport, CT: Greenwood Press,
1987). A study of the New York multi-party system, single-issue third parties, and the
state-based Right to Life Party.
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The Presidential Veto: Touchstone of the American Presidency (Albany, NY: SUNY
Press, 1988), with a foreword by Louis Fisher. A study of the constitutional antecedents
and modern applications of the veto power. Published as part of SUNY Press Series on
Leadership, edited by Barbara Kellerman.

Editor, The Bicentennial of the U.S. Constitution: Commemoration and Renewal
(Cortland, NY: SUNY Cortland, 1990). A compendium of articles based on presentations
given at SUNY Cortland pertaining to the Constitution's Bicentennial. Contributors
include Senator Daniel Patrick Moynihan, Theodore J. Lowi, Judith A. Best, and Robert
Spitzer.

President and Congress: Executive Hegemony at the Crossroads of American
Government (New York: McGraw-Hill; and Temple University Press, 1993). Published
simultaneously by co-publishing agreement in paper by McGraw-Hill, and hardcover by
Temple. An analytic survey and critique of presidential-congressional relations. Received
Honorable Mention for the Richard Neustadt Award for Best Book on the Presidency for
1993.

Editor, Media and Public Policy (New York: Praeger, 1993). Published in Praeger's
Political Communications Series, edited by Robert E. Denton, Jr. A collection of original
essays dealing with various aspects of media's impact on public policy. Contributors
include Doris Graber, Julio Borquez, Wenmouth Williams, Marion Just, Ann Crigler,
Michael Hawthorne, Dean Alger, Jerry Medler, Michael Medler, Montague Kern, Robert
Sahr, Holli Semetko, Edie Goldenberg, Patrick O'Heffernan, and Robert Spitzer.

The Politics of Gun Control (New York: Chatham House, 1995; 2" edition, 1998; 3"
edition, CQ Press, 2004; 4" ed. 2008; 5" ed., Paradigm/Routledge Publishers 2012; 6™
ed., Routledge, 2015, 71 ed., 2018; 8™ ed. 2021; 9" ed. 2024). A comprehensive political
and policy analysis of the gun issue that applies policy theory to the key elements of the
gun debate, including analysis of the Second Amendment, cultural-historical factors,
interest group behavior, criminological consequences, legislative and executive politics.

Editor, Politics and Constitutionalism: The Louis Fisher Connection, (Albany, NY:
SUNY Press, 2000). A collection of original essays inspired by the works of Louis
Fisher. Contributors include Neal Devins, Nancy Kassop, Dean Alfange, David Adler,
Loch Johnson, Michael Glennon, Louis Fisher, and Robert Spitzer. Published as part of
the SUNY Press Book Series on American Constitutionalism. Nominated by SUNY Press
for the 2001 Silver Gavel Award of the American Bar Association.

The Right to Bear Arms: Rights and Liberties Under the Law (Santa Barbara, CA: ABC-
CLIO, 2001). An extensive analysis of the Second Amendment “right to bear arms” from
legal, historical, and political perspectives. Published as part of the “America’s

Freedoms” Series edited by Donald Grier Stephenson.
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Essentials of American Politics, co-authored with Benjamin Ginsberg, Johns Hopkins;
Theodore Lowi, Cornell; Margaret Weir, Berkeley. (W.W. Norton, 2002; 2" edition,
2006). A synthetic, analytic look at American government and politics.

The Presidency and the Constitution: Cases and Controversies, co-authored with Michael
A. Genovese (NY: Palgrave/Macmillan, 2005). A combination of analysis and cases
examining the courts’ view of presidential power.

Saving the Constitution from Lawyers: How Legal Training and Law Reviews Distort
Constitutional Meaning (New York: Cambridge University Press, 2008). A sweeping
indictment of the legal community when it enters into the realm of constitutional
interpretation.

We the People: Essentials Edition, co-authored with Benjamin Ginsberg, Theodore Lowi,
Margaret Weir, Caroline Tolbert, Andrea Campbell (W.W. Norton, 7" ed. 2009; 8" ed.
2011; 9" ed., 2013; 10™ ed. 2015; 11" ed. 2017; 12" ed. 2019; 13" ed. 2021; 14" ed.
2023).

Gun Control: A Documentary and Reference Guide (Westport, CT: Greenwood
Publishing Group, 2009). A combination of analysis, commentary, and original historical
and contemporary documents pertaining to the gun issue published in Greenwood’s
Documentary and Reference Series.

The Gun Debate: An Encyclopedia of Gun Rights and Gun Control, co-authored with
Glenn Utter (Grey House Publishers, 2011; third edition 2016). An A-Z compendium of
gun issues.

Guns across America: Reconciling Gun Rules and Rights (New York: Oxford University
Press, 2015; revised paperback ed. 2017); revised paperback edition published 2017.
Argues that our understanding of the gun issue as it has evolved in the U.S. is upside
down, looking at gun law history, the Second Amendment, stand your ground laws, and
New York State gun laws.

The Gun Dilemma: How History Is Against Expanded Gun Rights (New York: Oxford
University Press, 2023). Argues that the courts are ushering in a new era of expanded gun
rights, despite the fact that such a movement is contrary to our gun history by examining
assault weapons, ammunition magazines, silencers, gun brandishing, and the Second
Amendment sanctuary movement.

Book Series Editor, Series on American Constitutionalism, SUNY Press, 1996-present.
Books include:
Daniel Hoffman, Our Elusive Constitution, (1997)
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Martin Sheffer, God and Caesar: Belief, Worship, and Proselytizing Under the
First Amendment, (1999)
Daniel Levin, Representing Popular Sovereignty: The Constitution in American
Political Culture, (1999)
Robert Spitzer, ed., Politics and Constitutionalism, (2000)
Laura Langer, Judicial Review in State Supreme Courts (2002)
lan Brodie, Friends of the Court (2002)
Samuel Leiter and William Leiter, Affirmative Action in Antidiscrimination

Law and Policy (2002)
Artemus Ward, Deciding to Leave: The Politics of Retirement from the United
States Supreme Court (2003)
James T. McHugh, Ex Uno Plura: State Constitutions and Their Political Cultures
(2003)
Stephen Newman, ed., Constitutional Politics in Canada and the United States
(2004).
Stephen Kershnar, Justice for the Past (2004).
Timothy R. Johnson, Oral Arguments and Decision Making on the U.S. Supreme
Court (2004).
Christopher P. Banks, David B. Cohen, and John C. Green, eds., The Final
Arbiter: The Conseguences of Bush v. Gore for Law and Politics (2005)
Kenneth D. Ward and Cecilia R. Castillo, eds., The Judiciary and American
Democracy: Alexander Bickel, the Countermajoritarian Difficulty, and
Contemporary Constitutional Theory (2005).
G. Alan Tarr and Robert F. Williams, eds., State Constitutions for the Twenty-
first Century: The Politics of State Constitutional Reform (2006).
Frank P. Grad and Robert F. Williams, State Constitutions for the Twenty-first
Century: Drafting State Constitutions, Revisions, and Amendments (2006).
G. Alan Tarr and Robert F. Williams, eds., State Constitutions for the Twenty-
first Century: The Agenda of State Constitutional Reform, 3 vols. (2006).
Cary Federman, The Body and the State: Habeas Corpus and American
Jurisprudence (2006).
Christopher S. Kelley, ed., Executing the Constitution: Putting the President Back
into the Constitution (2006).
David Fagelson, Justice as Integrity: Tolerance and the Moral Momentum of Law
(2006).
Christopher Shortell, Rights, Remedies, and the Impact of State Sovereign
Immunity (2008).
Robert Blomquist, The Quotable Judge Posner (2010).
Kirk A. Randazzo, Defenders of Liberty or Champions of Security? (2010).
Pamela Corley, Concurring Opinion Writing on the U.S. Supreme Court (2010).
Samuel Leiter and William Leiter, Affirmative Action in Antidiscrimination Law
and Policy (2" ed. 2010).
Julia R. Azari, et al., eds., The Presidential Leadership Dilemma (2013).
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Stephen A. Simon, Universal Rights and the Constitution (2014).

Kirk A. Randazzo and Richard W. Waterman, Checking the Courts (2014).
Anthony Maniscalco, Public Spaces, Marketplaces, and the Constitution (2015).
Goirgi Areshidze et al., eds., Constitutionalism, Executive Power, and the Spirit
of Moderation (2016).

Peter J. Galie, et al., eds., New York’s Broken Constitution (2016).

Robert J. Hume, Ethics and Accountability on the U.S. Supreme Court (2017).
Michael A. Dichio, The U.S. Supreme Court and the Centralization of Federal
Authority (2018).

Clyde H. Ray, John Marshall’s Constitutionalism (2019).

Daniel P. Franklin, et al., The Politics of Presidential Impeachment (2020).
Robert M. Howard, et al., Power, Constraint, and Policy Change: Courts and
Education Finance Reform (2021).

Mark C. Dillon, The First Chief Justice (2022).

Book Series Editor, Presidential Briefing Books, Routledge, 2015-present.
Mary Stuckey, Political Rhetoric (2015)
Michael A. Genovese, Presidential Leadership in an Age of Change (2015)
Christopher Fettweis, Making Foreign Policy Decisions (2016)
Nancy Maveety, Picking Judges (2016)
Richard S. Conley, Presidential Relations with Congress (2017)
Andrew L. Stigler, Governing the Military (2019)
Graham G. Dodds, The Unitary Presidency (2020)

Member, Board of Editors for the Encyclopedia of Guns in American Society, 2 vols.
(Santa Barbara, CA: ABC-CLIO, 2003; second ed. 2011). Winner of the Booklist
Editors’ Choice Award for 2003, American Library Association.

Member, Board of Editors, Issues: Understanding Controversy and Society, ABC-CLIO,
2011-2016.

BOOK CHAPTERS:

"Third Parties in New York," in Governing New York State (formerly New York State
Today), ed. by Robert Pecorella and Jeffrey Stonecash (Albany, N.Y.: SUNY Press,
1984, 1989, 1994, 2001, 2006). Chapter revised for second, third, fourth, and fifth
editions.

"Gun Control: Constitutional Mandate or Myth," in Social Regulatory Policy: Recent
Moral Controversies in American Politics, ed. by Raymond Tatalovich and Byron
Daynes (Boulder, CO: Westview Press, 1988), 111-141.

7

App.187 187



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 115 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 190

"The President's Veto Power," in Inventing the American Presidency: Early Decisions
and Critical Precedents, ed. by Thomas Cronin (Lawrence, KA: University Press of
Kansas, 1989), 154-179.

"President and Congress," in The CQ Guide to the Presidency, ed. by Michael Nelson
(Washington, D.C.: Congressional Quarterly, Inc., 1989; revised for 2" ed., 1996 and 3™
ed. 2002; 4" ed. 2007; 5™ ed. 2012).

Nineteen entries in Encyclopedia of American Political Parties and Elections, ed. by L.
Sandy Maisel (New York: Garland Pub., 1991): American Labor Party, Benjamin Bubar,
closed primary, Conservative Party, cross-endorsement rule, Free Soil Party, Greenback
Party, Liberal Party, Liberty Party, John V. Lindsay, Allard K. Lowenstein, open
primary, Right to Life Committee, Right to Life Party, Prohibition Party, Alex Rose, split
ticket voting, telethons, Mary Jane Tobin.

Author of "Thought Boxes" for Theodore J. Lowi and Benjamin Ginsberg, American
Government: Freedom and Power (NY: W.W. Norton, 1990, 1992, 1994, 1996, 1998); 50
for 1st ed.; 30 additional for 2nd ed., 45 additional for 3rd ed.; 29 for 4th ed., 26 for 5.

"Executive Vetoes," in Encyclopedia of the American Legislative System, ed. by Joel
Silbey (NY: Charles Scribner's Sons, 1993).

"The Conflict Between Congress and the President Over War," in The Presidency and the
Persian Gulf War, ed. by Marcia Whicker, Raymond Moore, and James Pfiffner (New
York: Praeger, 1993).

"Is the Separation of Powers Obsolete?" in The Presidency Reconsidered, ed. by Richard
W. Waterman (Itasca, IL: F.E. Peacock, 1993); also in Understanding the Presidency, ed.
by James Pfiffner and Roger Davidson (NY: Longman, 1997; 2" ed. 2000; 3™ ed. 2002;
4" ed. 2006).

Seven entries in the Encyclopedia of the American Presidency, ed. by Leonard W. Levy
and Louis Fisher (NY: Simon and Schuster, 1994), including “Council on Environmental
Quality,” “Office of Intergovernmental Relations,” “Presentation Clause,” “Signing
Statements,” “Item Veto,” “Pocket Veto,” “Regular Veto”.

Two entries in the Encyclopedia of the United States Congress, ed. by Donald C. Bacon,
Roger H. Davidson, and Morton Keller (NY: Simon and Schuster, 1994), including
“Separation of Powers” and “Presidential Veto”.

"The President, Congress, and the Fulcrum of Foreign Policy," in The Constitution and
the Conduct of American Foreign Policy, ed. by David Gray Adler, with an introduction
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by Arthur Schlesinger, Jr. (Lawrence, KS: University Press of Kansas, 1996), 85-113.

"Resources Development in the EOP," in The Executive Office of the President, ed. by
Harold Relyea (Westport, CT: Greenwood Press, 1997).

"Council on Environmental Quality," in the Oxford Historical Guide to American
Government (NY: Oxford University Press, 1997).

"From Presidential Shield to 'Go Ahead, Make My Day': The Presidential Veto and the
Constitutional Balance of Power," in Liberty Under Law, ed. by Kenneth Grasso and
Cecilia R. Castillo (Lanham, MD: University Press of America, 1997; 2nd ed. 1998).

"Multi-Party Politics in New York," in Multi-Party Politics and American Democracy,
ed. by Paul Herrnson and John Green (Rowman & Littlefield, 1997; revised for second
edition, 2002).

Author of “Cultures” and “Debates” boxes for Benjamin Ginsberg, Theodore Lowi, and
Margaret Weir, We the People (NY: W.W. Norton, 1997, 1999). 19 for 1st ed.; 17 for
2nd ed.

“Gun Control: Constitutional Mandate or Myth?”” in Moral Controversies in American
Politics, ed. by Raymond Tatalovich and Byron Daynes (NY: M.E. Sharpe, 1998; 2005;
2010), 164-195. Revised for new editions.

“The Right to Life Party” and related entries in The Encyclopedia of American Third
Parties, ed. by Immanuel Ness and James Ciment (NY: M.E. Sharpe, 2000).

“New York, New York: Start Spreadin’ the News,” in Prayers in the Precincts, ed. by
John Green, Mark Rozell, and Clyde Wilcox (Washington, DC: Georgetown University
Press, 2000).

“The Clinton Crisis and Its Consequences for the Presidency,” in The Clinton Scandal
and the Future of American Politics, ed. by Mark Rozell and Clyde Wilcox (Washington,
DC: Georgetown University Press, 2000), 1-17.

“Saving the Constitution from Lawyers,” in Politics and Constitutionalism, ed. by Spitzer
(Albany, NY: SUNY Press, 2000).

“Gun Control and Policy” and “Veto Power” for the Encyclopedia of American Political
History, ed. by Paul Finkelman (Washington, D.C.: Congressional Quarterly, 2000).

"Avrticle I, Section 7," in The Constitution and Its Amendments, ed. by Roger Newman
(NY: Macmillan, 2001).
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“Lost and Found: Researching the Second Amendment,” in The Second Amendment in
Law and History, ed. by Carl Bogus (NY: The New Press, 2001), 16-47.

“Veto Power” in The Oxford Companion To United States History ed. by Paul Boyer
(NY: Oxford University Press, 2001).

“The Independent Counsel and the Post-Clinton Presidency” in The Presidency and the
Law: The Clinton Legacy, ed. by David Adler and Michael Genovese (Lawrence, KS:
University Press of Kansas, 2002), 89-107.

“The Veto King: The ‘Dr. No’ Presidency of George Bush,” in Honor and Loyalty: Inside
the Politics of the Bush White House, ed. by Leslie Feldman and Rosanna Perotti
(Westport, CT: Greenwood Press, 2002), 233-53.

Fifty-two entries in the Encyclopedia of Guns in American Society, ed. by Gregg Lee
Carter (Santa Barbara, CA: ABC-CLIO, 2003; 2" ed. 2011; 3 ed. 2023): including
AWARE, assault weapons, Assault Weapons ban of 1994, automatic weapons laws,
background checks, Brady Law, Harlon Carter, Eddie Eagle, Federation for NRA,
Firearms Owners Protection Act of 1986, NRA-ILA, LSAS, Licensing, MMM, MAVIA,
National Board for the Promotion of Rifle Practice, National Guard, NRA, NRA PVF,
Presser v. Illinois, Quilici v. Morton Grove, Safety Courses, SAS, semiautomatic
weapons, speedloaders, Turner Diaries, Waiting Periods.

Nine entries for the Encyclopedia of the American Presidency, ed. by Michael Genovese
(NY: Facts on File, 2004): Edward Corwin, Council on Environmental Quality, Gramm-
Rudman-Hollings, Persian Gulf War, legislative veto, presentation clause, item veto,
pocket veto, veto.

“Third Parties,” “Presidents,” and “The Right to Life Party” for The Encyclopedia of
New York State, ed. by Peter Eisenstadt (Syracuse: Syracuse University Press, 2004).

“Gun Rights for Terrorists? Gun Control and the Bush Presidency,” Transformed By
Crisis: The Presidency of George W. Bush and American Politics, ed. by Jon Kraus,
Kevin McMahon, and David Rankin (NY: Palgrave Macmillan, 2004), 141-165.

“The Presidential Veto Is An Effective Tool for Governing,” in Debating the Presidency,
Robert P. Watson and David Freeman, eds. (Dubuque, 1A: Kendall/Hunt, 2005).

“Veto: The Power to Say ‘No,”” in Thinking About the Presidency, ed. by Gary L. Gregg
(Lanham, MD: Rowman & Littlefield, 2005).

“The ‘Protective Return’ Pocket Veto: Presidential Aggrandizement of Constitutional
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Power,” Executing the Constitution, ed. By Chris Kelley (Albany: SUNY Press, 2006),
109-126.

“Gun Violence and Gun Control,” in Social Issues in America: An Encyclopedia, 8 vols.,
ed. By James Ciment (NY: M.E. Sharpe, 2006).

“The Commander-in-Chief Power and Constitutional Invention in the Bush
Administration,” The Presidency and the Challenge of Demaocracy, ed. By Michael
Genovese and Lori Cox Han (New York: Palgrave Macmillan, 2006), 93-117.

“Right to Bear Arms,” Encyclopedia of American Civil Liberties, 4 vols., ed. By Paul
Finkelman (NY: Routledge, 2006).

“Gun Violence is a Serious Problem,” Gun Violence: Opposing Viewpoints, Margaret
Haerens, ed. (New York: Thomson Gale, 2006).

“The Commander-in-Chief Power in the George W. Bush Administration,” Presidential
Power in America, ed. By Lawrence R. Velvel (Andover, MA: Doukathsan Press, 2007).

“Presidential Veto” and “Gun Control,” Encyclopedia of American Government and
Civics ed. Michael Genovese and Lori Cox Han (New York: Facts-on-File, 2008).

“Gerald R. Ford,” Encyclopedia of Political Communication ed. By Lynda Lee Kaid and
Christina Holtz-Bacha (Thousand Oaks, CA: Sage Pubs., 2008).

“Leading Elite Opinion: Law Reviews and the Distortion of Scholarship,” in Leadership
at the Crossroads, Vol 2, “Leadership and Politics,” ed. By Michael Genovese and Lori
Cox Han (Westport, CT: Praeger, 2008).

“Gun Control Policy,” in Encyclopedia of Issues in U.S. Public Policy, ed. By Mark
Rushefsky (Farmington Hills, MI: Gale Publishing, 2009).

“‘Hot’ and ‘Not-So-Hot’ Buttons in the 2008 Presidential Election,” in Winning the
Presidency 2008, William Crotty, ed. (Boulder, CO: Paradigm Publishers, 2009).

“Resolved, that the President Should Not be Given a Line Item Veto,” in Debating
Reform: Conflicting Perspectives on How to Fix the American Political System, Richard
Ellis and Michael Nelson, eds. (Washington, D.C.: CQ Press, 2010; revised for 2" ed.
2013).

“Looking Through the Other End of the Telescope: Playing in Lowi’s Arenas,” in
Political Science as Public Philosophy: Essays in Honor of Theodore J. Lowi, Benjamin
Ginsberg and Gwendolyn Mink, eds. (New York: W.W. Norton, 2010).
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“Why Do Americans Love Guns So Much, and Does Everyone Own One?”” You Asked:
20 Questions About America, U.S. Department of State, 2010.

“Liberals and the Presidency,” Contending Approaches to the American Presidency,
Michael Genovese, ed. (Washington, DC: CQ Press, 2011).

“Is the Constitutional Presidency Obsolete?”” The American Presidency in the 21
Century, Charles Dunn, ed. (Lexington: University Press of Kentucky, 2011).

“Gun Control,” in Governing America, ed. By Paul Quirk and William Cunion (New
York: Facts on File, 2011).

“Stricter Gun Laws are Reasonable and Sensible,” for Issues: Understanding Controversy

and Society, ABC-CLIO, 2011. Web. 28 September.

“Gun Control,” Encyclopedia of Applied Ethics, 2" ed., Vol. 2, Ruth Chadwick, ed. (San
Diego: Academic Press/Elsevier, 2012), 538-44.

“Hot Button Issues in the Presidential Campaign: 47% Yes, Guns No?” Winning the
Presidency 2012, William J. Crotty, ed. (Boulder, CO: Paradigm Publishers, 2013).

“Meaning of the Second Amendment: The Motives Behind the Second Amendment:
Federalism and Military Preparedness.” American Government. ABC-CLIO, 2013. Web.
September 10.

“Clinton and Gun Control: Boon or Bane?”” A True Third Way? Domestic Policy and the
Presidency of William Jefferson Clinton, Richard Himmelfarb, ed. (New York: Nova
Publishers, 2014), 81-92.

“Gun Control,” American Governance, 5 vols. Stephen L. Schechter, ed. (Detroit:
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“Guns at voting sites have long sparked fears of intimidation and violence — yet few
states ban their presence,” The Conversation, November 2, 2022.

“Guns at voting sites have long sparked fears of intimidation, violence,” Syracuse Post-
Standard, November 4, 2022.

“What our past tells us about young people and guns,” The Hill, March 28, 2023.

“Stand-Your-Ground, the Castle Doctrine, and Public Safety,” Regional Gun Violence
Research Consortium, Rockefeller Institute of Government, May 3, 2023.

“For Most of U.S. History We've Had Both Gun Rights and Gun Regulations,”
TIME.com, June 6, 2023.

“Is domestic abuse really protected by the Second Amendment?” The Hill, July 14, 2023.
“America’s Original Gun Control,” The Atlantic Monthly, August 12, 2023. 163

“The Unusual Thing About Hunter Biden’s Indictment,” CNN.com, September 15, 2023.

TESTIMONY, BRIEFS, AND REPORTS:

"Report of a Survey of Contributors to the Democratic Telethon,” A Report to the
Democratic National Committee, Washington, D.C., January 1974.

"Election Laws, Registration and Voting: Some Recommendations,” Testimony
presented before the New York State Assembly Committee on Election Law, Albany,
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N.Y., May 15, 1980.

"New York's Multi-Party System,"” a presentation given before members of the Mexican
and Canadian Parliaments at the Rockefeller Institute for Governmental Studies, Albany,
N.Y., October 29, 1982.

"Comments and Recommendations on “The New York State Assembly: The Need for
Improved Legislative Management,™ co-authored with Henry Steck, prepared for the
New York State Assembly Republican Study Group, September, 1985.

"Registration, Voting, and the New York Election Law," Testimony presented before the
Governor's Task Force to Encourage Electoral Participation, World Trade Center, New
York City, December 21, 1987.

"The Pocket Veto and Sine Die Adjournments,” Testimony presented to the Rules
Committee, Subcommittee on the Legislative Process, House of Representatives,
Washington D.C., July 26, 19809.

"Issues Pertaining to the Pocket Veto," Testimony presented to the Judiciary Committee,
Subcommittee on Economic and Commercial Law, House of Representatives,
Washington, D.C., May 9, 1990.

"The Stealth Veto: Does the President Already Possess Item Veto Powers?" Testimony
presented to the Judiciary Committee, Subcommittee on the Constitution, U.S. Senate,
Washington, D.C., June 15, 1994,

“The Hidden History of the Second Amendment,” The National Press Club, Washington,
D.C., May 12, 1998.

“The Second Amendment: A Source of Individual Rights?” Testimony presented to the
Judiciary Committee, Subcommittee on the Constitution, Federalism, and Property
Rights, U.S. Senate, Washington, D.C., September 23, 1998.

“The Gun Industry: The NRA’s Silent Partner,” National Press Briefing, Atlanta, GA,
February 2, 1999.

“Program Review: SUNY Oswego Political Science Department,” prepared as part of the
department’s review and assessment process, March 2001.

Meeting on Executive Order 13233, pertaining to presidential records access, hosted by
Alberto Gonzales, Office of Legal Counsel, the White House, Washington, D.C.,
December 7, 2001.
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Article (“Lost and Found: Researching the Second Amendment,” Chicago-Kent Law
Review, 2000) cited as controlling authority by the U.S. Court of Appeals, Ninth Circuit,
in the case of Silveira v. Lockyer (312 F.3d 1052; 9™ Cir. 2002); 2002 U.S. App. LEXIS
24612,

Coauthor, amicus curiae brief in the case of Nordyke v. King, U.S. Court of Appeals,
Ninth Circuit, 319 F.3d 1185 (2003).

White House meeting on changing standards regarding FOIA requests, access to
Executive Branch documents, and presidential library design, hosted by White House
Counsel Alberto Gonzales and White House Staff Secretary Brett Kavanaugh,
Washington, D.C., July 17, 2003.

Invited participant and panelist, “National Research Collaborative Meeting on Firearms
Violence,” hosted by the Firearm and Injury Center at the University of Pennsylvania,
and the Joyce Foundation, Philadelphia, PA, June 15-17, 2005.

Program Review Report, SUNY Geneseo Political Science Department, March, 2009.

Coauthor with Louis Fisher, amicus curiae brief in the case of Republic of Iraq et al. v.
Beaty et. al., U.S. Supreme Court, filed March 25, 2009; case decided June 8, 2009 (556
U.S. 848; 2009).

Testimony on bills to enact early voting and other state voting reform measures before
the New York State Senate Standing Committee on Elections, Syracuse, NY, May 14,
2009.

Co-author, amicus brief in the cases of NRA v. City of Chicago and McDonald v.
Chicago, U.S. Supreme Court, argued March 2, 2010, decided June 28, 2010, 561 U.S.
742 (2010).

Consultant for plaintiffs in Conservative Party of New York and Working Families Party
v. NYS Board of Elections (10 Civ. 6923 (JSR)), 2010, U.S. District Court for the
Southern District of New York.

Co-author, amicus brief in the case of Ezell v. Chicago, U.S. Court of Appeals for the
Seventh Circuit, 651 F.3d 684 (2011).

Co-author, amicus brief in the case of People of the State of Illinois v. Aguilar, Illinois
Supreme Court, No. 08 CR 12069, 2012.

Invited panelist and contributor to conference and report, Institute of Medicine and the
National Research Council of the National Academies, “Committee on Priorities for a
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Public Health Research Agenda to Reduce the threat of Firearm-Related Violence,”
National Academies Keck Center, 500 Fifth St., NW, Washington, DC, April 23, 2013.

“Perspectives on the ‘Stand Your Ground’ Movement,” Testimony submitted to the U.S.
Senate Committee on the Judiciary, Subcommittee on the Constitution, Civil Rights and
Human Rights, Hearing on “‘Stand Your Ground’” Laws: Civil Rights and Public Safety
Implications of the Expanded Use of Deadly Force,” Washington, D.C., October 29,
2013.

Testimony on the Hearing Protection Act to deregulate gun silencers submitted to the
U.S. House of Representatives Committee on Natural Resources, Subcommittee on
Federal Lands, for Hearings on the Sportsmen’s Heritage and Recreational Enhancement
Act (SHARE Act), Washington, D.C., September 12, 2017.

Expert testimony submitted for the State of Massachusetts, Office of Attorney General, in
the case of Worman v. Baker, No. 1:17-cv-10107-WGY, United States District Court for
the District of Massachusetts, submitted September 15, 2017, challenging Massachusetts
state assault weapons restrictions. In 2019 the U.S. Court of Appeals for the First Circuit
upheld the Massachusetts law (922 F.3d 26).

Member, Regional Gun Violence Research Consortium Organizing Committee, a Task
Force organized by NY Governor Andrew Cuomo and the State Department of Education
to research and investigate the causes of gun violence in a multi-state effort. February
2018.

Program Review Report, SUNY New Paltz Political Science and International Relations
Departments, April 2019.

Consultant on Facebook policies and actions regarding gun issues, Quonundrums Market
Research for Facebook, August 17, 2021.

Several of my publications cited in the case ruling of Duncan v. Bonta, U.S. Court of

Appeals for the Ninth Circuit, November 30, 2021.

PAPERS AND PRESENTATIONS (NOT INCLUDING THOSE GIVEN ON THE
CORTLAND CAMPUS):

"The President as Policy-Maker: The Arenas of Presidential Power from 1954 to 1974,
American Political Science Association, Washington, D.C., August 28-31, 1980.

"The Right-to-Life Movement as a Third Party: The Policy Environment and Movement
Politics,” American Political Science Association, New York City, September 3-6, 1981,
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Reprinted by Rockefeller Institute for Governmental Studies Working Papers, Vol. I, No.
4, September, 1982.

"Viable Democracy or the French Fourth Republic: Multi-Party Politics in New York,"
New York State Political Science Association, Albany, April 6, 1984.

"The Right-to-Life Movement as Partisan Activity," American Political Science Associa-
tion, Washington, D.C., August 30 - September 2, 1984.

"Biting the Bullet: Gun Control and Social Regulation,” American Political Science
Association, New Orleans, La., August 29 - September 1, 1985.

"The Presidential Veto," Northeastern Political Science Association, Boston, MA,
November 13-15, 1986.

"Perspectives on the Presidential Veto Power: Antecedents and Evolution,” Bicentennial
Conference on the Presidency, co-sponsored by the Center for the Study of the
Presidency, the Chautauqua Institution and Gannon University, Erie, PA, April 24-26,
1987.

"The Transformation of a Kingly Power: The Presidential Veto, Past and Present,"
American Political Science Association, Chicago, IL, September 3-6, 1987.

"The Pocket Veto: Expanding Presidential Prerogatives Through the Back Door,"
American Political Science Association, Washington, D.C., September 1-4, 1988.

"Liberalism and Juridical Democracy; or What's Interesting About Interest Group
Liberalism," Western Political Science Association, Newport Beach, CA., March 22-24,
1990.

"Separation of Powers and the War Power," presentation sponsored by the Federalist
Society, Cornell University School of Law, April 20, 1990.

"Is the Separation of Powers Obsolete? An Inquiry into Critiques of the Congressional-
Presidential Balance of Power,” American Political Science Association, Washington,
D.C., August 29-September 1, 1991.

"Hate Speech and the College Campus,"” conference on Two Hundred Years of Free
Expression, SUNY Oneonta, October 2-3, 1992.

"From Presidential Shield to "Go Ahead, Make My Day': The Presidential Veto and the
Constitutional Balance of Power," featured paper presenter for Fall 1992 Symposium on
American Constitutionalism, Southwest Texas State University, San Marcos, TX,
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October 30, 1992.

"The Reagan Presidency and the Veto Power: Symbols and Actions of the "Make-My-
Day' President," Southern Political Science Association, Savannah, GA, November 3-6,
1993.

"Tenure, Speech, and the Jeffries Case: A Functional Analysis," conference on academic
Freedom and Tenure, sponsored by New York City Bar Association and Pace University
Law School, New York City, March 8, 1994.

""It's My Constitution, and I'll Cry If I Want To": Constitutional Dialogue, Interpretation,
and Whim in the Inherent Item Veto Dispute, " American Political Science Association,
Chicago, August 31-September 3, 1995. Winner, 1996 Presidency Research Group
Founders’ Award for Best Paper on the Presidency presented at the 1995 APSA. Paper
received mention in the Washington Post, September 24, 1995.

"Guns and Violence," presentation before Bryn Mawr Presbyterian Church Task Force on
Violence, Bryn Mawr, PA, October 8, 1995.

"Guns, Militias, and the Constitution," Distinguished Lecture Series, Utica College, Utica
NY, March 26, 1996.

"The Right to Bear Arms: A Constitutional and Criminological Analysis of Gun
Control," the Cornell University School of Law, October 8, 1996.

"The Veto King: The "Dr. No' Presidency of George Bush," Conference on the
Presidency of George Bush, Hofstra University, Hempstead, NY, April 17-19, 1997.

"Saving the Constitution from Lawyers," American Political Science Association,
Washington, D.C., August 28-31, 1997.

“Revolution, the Second Amendment, and Charlton Heston,” Gettysburg College,
Gettysburg, PA, October 30, 1997.

“Recent Developments in The Politics of Gun Control,” Gettysburg College, Gettysburg,
PA, November 10, 1998.

“The Second Amendment, Disarmament, and Arms Control,” Communitarian Summit,
the Washington National Airport Hilton, Arlington, VA, February 27-28, 1999.

“The Argument Against Clinton’s Impeachment,” Hyde Park Session, American Political
Science Association, Atlanta, September 2-5, 1999.
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“Gun Politics After Littleton,” Gettysburg College, Gettysburg, PA, November 9, 1999.

“Lost and Found: Researching the Second Amendment,” Symposium on “The Second
Amendment: Fresh Looks,” Chicago-Kent Law School and the Joyce Foundation,
Chicago, April 28, 2000.

“The Independent Counsel and the Presidency After Clinton,” American Political Science
Association, Washington, D.C., August 31-September 3, 2000.

“From Columbine to Santee: Gun Control in the 21 Century,” Idaho State University,
Pocatello, Idaho, April 19, 2001.

“Gun Control in the New Millennium,” Gettysburg College, Gettysburg, PA, November
13, 2001.

“Gun Rights for Terrorists? Gun Control and the Bush Presidency,” A Presidency
Transformed By Crises: The George W. Bush Presidency, SUNY Fredonia, NY, October
17-18, 2002.

“Gun Control and the Bush Presidency,” Gettysburg College, Gettysburg, PA, November
21, 2002.

“The Ashcroft Justice Department and the Second Amendment,” American Bar
Association Annual Meeting, San Francisco, August 8-11, 2003.

“The Bush Presidency and 9/11,” Keynote Address, Conference on 9/11, Cazenovia
College, NY, September 11, 2003.

“Report of the National Task Force on Presidential Communication to Congress,” co-
author, Tenth Annual Texas A&M Conference on Presidential Rhetoric, George Bush
Presidential Library and Conference Center, College Station, TX, March 4-7, 2004.

“Don’t Know Much About History, Politics, or Law: Comment,” Conference on The
Second Amendment and the Future of Gun Regulation, co-sponsored by the Fordham
School of Law, the Second Amendment Research Center, and the John Glenn Institute
for Public Service and Public Policy of the Ohio State University, April 13, 2004, New
York City.

“Bush vs. Kerry: Election of the Century?”” Colgate University, Hamilton, NY, October
20, 2004.

“The Commander-in-Chief Power and Constitutional Invention in the Bush

Administration,” a paper presented at a Conference on “Is the Presidency Dangerous to
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Democracy?”, Loyola Marymount University, Los Angeles, CA, February 7, 2005.

Participant, “The Wheler Family Address on International Relations,” Academic
Conference on World Affairs, Cazenovia College, Cazenovia, NY, September 9, 2005.

“What Ever Happened to Gun Control?”, Gettysburg College, Gettysburg, PA, November
1, 2005.

“Clinton and Gun Control: Boon or Bane?” a paper presented at the 11" Presidential
Conference on William Jefferson Clinton, Hofstra University, Hempstead, NY,
November 10-12, 2005.

“George W. Bush and the Unitary Executive,” Keynote Address for “Quest,” SUNY
Oswego Scholars Day, April 19, 2006.

“Resolving Conflict with Intractable Foes: The Lessons of International Relations
Theory Applied to the Modern Gun Control Debate,” Bryant University, Smithfield, RI,
April 24, 2006.

“The Unitary Executive and the Commander-in-Chief Power,” Conference on
Presidential Power in America: The Constitution, the Defense of a Nation and the
National Ethos, Massachusetts School of Law Conference Series, Andover, MA, October
14-15, 2006.

“The 2006 Elections,” LeMoyne College, Syracuse, NY, November 29, 2006.

“In Wartime, Who Has the Power?” Symposium on Presidential Power and the Challenge
to Democracy, Idaho State University, Pocatello, ID, April 26, 2007.

“Saul Cornell’s Second Amendment: Why History Matters,” Conference on Firearms, the
Militia and Safe Cities: Merging History, Constitutional Law, and Public Policy, Albany
Law School, Albany, NY, October 18-19, 2007.

“Gun Control and the 2008 Elections,” Third Annual Harry F. Guggenheim Symposium
on Crime in America, John Jay College, New York City, December 3-4, 2007.

“The Post-Cold War Vice Presidency,” Cornell Adult University, Cornell University,
Ithaca, NY, July 31, 2008.

“Is the Presidency Constitutional?”” Roundtable panel on Restoring the Constitutional
Presidency, APSA, Boston, August 28-31, 2008.

“The Future of the American Presidency,” Board of the Bristol Statehouse, Bristol, R1,
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November 30, 2008.

“Is the Constitutional Presidency Obsolete? The Future of the American Presidency,”
Symposium on The Future of the American Presidency, Regent University, Virginia
Beach, VA, February 6, 2009.

“The Failure of the Pro-Gun Control Movement,” SUNY Oneonta, March 19, 2009.

“The Post-Bush Presidency and the Constitutional Order,” American Political Science
Association, Toronto, Canada, September 3-6, 2009.

“Inventing Gun Rights: The Supreme Court, the Second Amendment, and Incorporation,”
SUNY Geneseo, March 24, 2010.

“Intelligence Don’t Matter,” Keynote Address to Phi Kappa Phi Induction Ceremony,
SUNY Cortland, April 17, 2010.

“The Law and Politics of Gun Control after Tucson,” 6™ Annual Harry Frank
Guggenheim Symposium on Crime in America, conference on “Law and Disorder:
Facing the Legal and Economic Challenges to American Criminal Justice,” John Jay
College of Criminal Justice, CUNY, New York City, January 31-February 1, 2011.

“Looking Ahead to the 2012 Elections,” Tompkins County Democratic Committee,
Ithaca, NY, August 7, 2011.

“Growing Executive Power: The Strange Case of the ‘Protective Return’ Pocket Veto,”
American Political Science Association, Seattle, WA, September 1-4, 2011.

“Gun Control and the Second Amendment,” OASIS Conference, Syracuse, NY, October
3,2011

“Comparing the Constitutional Presidencies of George W. Bush and Barack Obama: War
Powers, Signing Statements, Vetoes,” conference on “Change in the White House?
Comparing the Presidencies of George W. Bush and Barack Obama,” Hofstra University,
Hempstead, NY, April 19, 2012.

“Watergate After 40 Years: Dick Cheney’s Revenge,” American Political Science
Association, New Orleans, LA, August 30-September 2, 2012.

“The Media, American Elections, and Democracy,” OASIS, Syracuse, NY, October 22,
2012.

“Hot Button Issues in the 2012 Presidential Campaign,” Hiram College Conference on
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the 2012 Elections, Hiram, Ohio, November 15-17, 2012.

“Gun Legislation and Obstacles to Effective Gun Control,” Metropolitan Black Bar
Association, New York City Bar Association, November 29, 2012.

“Guns and America,” Syracuse University, Syracuse, NY, February 19, 2013.

“The Constitution Between Opponents,” conference on “The State of the Presidency,”
Andrus Center for Public Policy, Boise State University, Boise, ID, February 28, 2013.

“Gun Policy at a Crossroads,” Thursday Morning Roundtable, Syracuse, NY, March 7,
2013.

“Gun Policy Cycles and History,” Pediatric Grand Rounds at the Upstate Golisano
Children’s Hospital, Syracuse, NY, March 13, 2013.

“Gun Law and the Constitution,” Monroe County Bar Association, Rochester, NY,
March 21, 2013.

“The Architecture of the Gun Control Debate,” Goldfarb Center for Public Affairs, Colby
College, Waterville, ME, April 2, 2013.

“The Campbell Debates: This Assembly Supports the NY SAFE Act,” Syracuse
University, April 5, 2013.

“What has Sandy Hook Changed? The Evolving Gun Debate,” Reisman Lecture Series,
Cazenovia College, Cazenovia, NY, April 17, 2013.

“Gun Policy Change: Infringing Rights, or Following History?” Jefferson Community
College, Watertown, NY, April 18, 2013.

“Under the Gun,” Conference on “Gun Violence, Gun Laws, and the Media,” Center on
Media, Crime and Justice, John Jay College of Criminal Justice, New York, May 14-15,
2013.

“Five Myths of the Gun Debate,” Lawman of the Year, Cortland County Lawman
Committee, Cortland, NY, May 20, 2013.

“Gun Law History,” Sterling Historical Society, Sterling, NY, June 27, 2013.

“Analyzing the New York SAFE Act,” League of Women Voters Forum, Cortland, NY,
September 12, 2013.
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“Constitution Day, the Second Amendment, and Guns,” OASIS, Syracuse, NY,
September 16, 2013.

“The Second Amendment and Guns in America,” Values, Arts, and Ideas Series
Constitution Day Speaker, Manchester University, North Manchester, Indiana, September
17, 2013.

“Live By History, Die By History: The Second Amendment, Heller, and Gun Policy,”
Georgetown University, Washington, DC, October 18, 2013.

“American Gun Policy,” “Gun Violence: A Comparative Perspective,” and “American
History and Foreign Policy, 1960-1990,” King’s College, London, England; Southbank
Centre, “Superpower Weekend,” November 8-11, 2013.

“Gun Politics and the Electoral Process,” Oneida County Women’s Democratic Club and
County Committee, Utica, NY, November 17, 2013.

“The Second Amendment and the Hidden History of Gun Laws,” Institute for Legislative
Studies, University of North Carolina, Greensboro, NC, November 20-21, 2013.

“The Future of Gun Regulation After Newtown,” Fordham University, New York, NY,
January 21, 2014.

“The 2014 Elections: The End of the Obama Era?” 22" Annual Chautauqua, Homer, NY,
August 3, 2014.

“New York State and the NY SAFE Act: A Case Study in Strict Gun Laws,” conference
on “A Loaded Debate: The Right to Keep and Bear Arms in the 21 Century,” Albany
Law School, Albany, NY, October 9, 2014.

“Is Gun Control Un-American or at Least Unconstitutional?”” Temple Concord, Syracuse,
NY, October 14, 2014.

“The American Gun Debate is Under Water,” TEDxCortland Talk, Hathaway House,
Solon, NY, October 25, 2014.

“The Unitary Executive and the Bush Presidency,” Conference on the Presidency of
George W. Bush,” Hofstra University, Hempstead, NY, March 24-26, 2015.

“Assessing the Obama Presidency,” Western Political Science Association, Las Vegas,
NV, April 1-3, 2015.

“Gun Laws, Gun Policies, and the Second Amendment,” Central New York Council of
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the Social Studies Professional Development Day Conference, Carnegie Conference
Center, Syracuse, NY, October 20, 2015.

“The 2016 Elections,” The Cornell Club of Cortland County, November 17, 2015,
Cortland, NY.

“Gun Law History in the U.S. and Second Amendment Rights,” Conference on The
Second Amendment: Legal and Policy Issues, New York University Law School and the
Brennan Center for Justice, New York City, April 8, 2016.

“The Presidential Elections,” The Century Club, June 7, 2016, Syracuse, NY.

“The 2016 Elections,” Chautauqua, August 3, 2016, Homer, NY.

“The 2016 Elections” Cortland Rotary, Cortland, N.Y. September 20, 2016.

“The 2016 Elections,” Cortland Community Roundtable, October 6, 2016.
“TrumPocalypse 2016,” Finger Lakes Forum, Geneva, N.Y., October 16, 2016.

“The 2016 Elections,” Homer Congregational Church, Homer, N.Y., October 30, 2016.
“Had Enough? Only Five More Days,” OASIS, November 3, 2016, Syracuse, N.Y.

“Guns for Everyone?” OA