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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-CV-00001
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

COMPLAINT

Plaintiffs National Association for Gun Rights (“NAGR”), Christopher James
Hiestand Richardson (“Richardson”), Max Edwin Schlosser (“Schlosser”), John Mark
Howard (“Howard”), and Rocky Mountain Gun Owners (“RMGO”) submit the
following complaint.

I. INTRODUCTION
1. “Because gunsmithing was a universal need in early America, many early
Americans who were professionals in other occupations engaged in gunsmithing as
an additional occupation or hobby.” Joseph G.S. Greenlee, The American Tradition of
Self-Made Arms (“American Tradition”), 54 St. Mary’s L.J. 35, 66 (2023). The fact

that this tradition arose early on these shores was especially fortunate during the

App.008



Case 1:24-cv-00001-GPG-STV Document 1 Filed 01/01/24 Page 2 of 10
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 11

Revolutionary War, because when the British attempted to prevent the Americans
from acquiring firearms and ammunition, the Americans were able to make their
own. Id., at 48.

2. The tradition of at-home gun-making predates this nation’s founding, extends
through the revolution, and reaches modern times. VanDerStok v. Garland, 86 F.4th
179, 185 (5th Cir. 2023). The federal government has never required a license to build
a firearm for personal use. Id. (internal citation and quotation marks omitted). In
fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries.” Id. (internal
citation and quotation marks omitted; emphasis in original).

3. Today, privately made firearms (“PMFs”) are often made from readily
purchasable firearm parts kits, standalone frame or receiver parts, and easy-to-
complete frames or receivers. Id. For example, Polymer80, Inc. (“Polymer80”) is an
American manufacturer of parts kits containing firearm parts including unfinished
receivers frequently used for making PMFs. These kits and standalone parts have
never been themselves considered “firearms” under any interpretation of the federal
Gun Control Act of 1968 (“CGA”) and related Bureau of Alcohol, Tobacco, Firearms,
and Explosives (“ATF”) regulations. Id. Further, when made for personal use, PMFs
are not required by the GCA to have a serial number placed on the frame or receiver.
1d.

4. In VanDerStok, the ATF attempted to bypass Congress and interrupt this

centuries-long tradition through agency rulemaking process. The Fifth Circuit held
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that the ATF had overstepped its authority and struck down its rule requiring serial
numbers on PMF kits. Id., 86 F.4th at 197.
5. In 2023, the Colorado General Assembly enacted C.R.S. § 18-12-111.5 (the
“Statute”). A copy of the Statute is attached as Exhibit A. Similar to the ATF rule
struck down in VanDerStok, the Statute imposes burdens on the tradition of privately
made firearms, a tradition that dates back to before the Revolution. Plaintiff’s
proposed conduct of making and possessing PMFs is covered by the plain text of the
Second Amendment. The Statute’s prohibition of that conduct is not consistent with
this Nation’s history and tradition of firearms regulations. Therefore, the Statute
violates Plaintiffs’ Second Amendment rights, and they request the Court to enjoin
this unconstitutional law.

II. PARTIES
6. Plaintiff NAGR is a nonprofit organization. NAGR seeks to defend the right of
all law-abiding individuals to keep and bear arms. NAGR has members who reside
in Colorado who desire to exercise their Second Amendment right to acquire firearms
parts kits and assemble PMFs free of the unconstitutional burden on that conduct
1mposed by the Statute. The initials of eight of these members who have engaged in
this conduct and desire to continue to do so are SH, TR, RF, LZ, DB, IB, HH and EdJ.
NAGR represents the interests of these and other of its members.
7. Plaintiff Richardson is a law-abiding citizen of Colorado. He is a member of
RMGO. Within the last two and a half years, Richardson has purchased firearms

parts kits from Polymer80. He has assembled handguns from these kits. Richardson
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desires to continue purchasing firearms parts kits and assembling them into firearms
free of the unconstitutional burden on this conduct imposed by the Statute, and but
for the Statute he would in fact continue to do so.

8. Plaintiff Schlosser is a law-abiding citizen of Colorado. He is a member of
RMGO. Within the last two years, Schlosser has purchased firearms parts kits from
Polymer80. He has assembled a handgun from one of these kits. Schlosser desires to
continue purchasing firearms parts kits and assembling them into firearms free of
the unconstitutional burden on this conduct imposed by the Statute, and but for the
Statute he would in fact continue to do so.

9. Plaintiff Howard is a law-abiding citizen of Colorado. He is a member of both
NAGR and RMGO. Within the last two years, Howard has purchased firearms parts
kits from Polymer80. He has assembled handguns from these kits. Howard desires to
continue purchasing firearms parts kits and assembling them into firearms free of
the unconstitutional burden on this conduct imposed by the Statute, and but for the
Statute he would in fact continue to do so

10.  Plaintiff RMGO is a nonprofit organization. RMGO seeks to defend the right
of all law-abiding individuals to keep and bear arms. RMGO has members who reside
in Colorado who desire to exercise their Second Amendment right to acquire firearms
parts kits and assemble PMF's free of the unconstitutional burden on that conduct
1imposed by the Statute. The initials of 14 of these members who have engaged in this

conduct and desire to continue to do so are DLW, TS, PH, BA, DM III, LD, RH, TC,
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1E, JM, DM, AP, TO, and MR. RMGO represents the interests of these and other of
its members.
11.  Defendant Jared S. Polis is the Governor of the State of Colorado. This action
is brought against him in his official capacity. The Colorado Constitution states that
the “supreme executive power of the state shall be vested in the governor, who shall
take care that the laws be faithfully executed.” Colo. Const. Art. IV, § 2. Colorado has
long recognized the practice of naming the governor, in his official role as the state’s
chief executive, as the proper Defendant in cases where a party seeks to enjoin state
enforcement of a statute, regulation, ordinance, or policy. See Developmental
Pathways v. Ritter, 178 P.3d 524, 529 (Colo. 2008). The Governor, in his official
capacity, possesses sufficient authority to enforce (and control the enforcement of) the
complained-of statute. Cooke v. Hickenlooper, 2013 WL 6384218, at *8 (D. Colo. Nov.
27, 2013), affd in part sub nom. Colorado Outfitters Ass’n v. Hickenlooper, 823 F.3d
537 (10th Cir. 2016).
12. Defendant i1s or will enforce the unconstitutional provisions of the Statute
against Plaintiffs under color of state law within the meaning of 42 U.S.C. § 1983.
III. JURISDICTION AND VENUE
13.  The Court has original jurisdiction of this civil action under 28 U.S.C. § 1331,
because the action arises under the Constitution and laws of the United States.
The Court also has jurisdiction under 28 U.S.C. § 1343(a)(3) and 42 U.S.C. § 1983

since this action seeks to redress the deprivation, under color of the laws,
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ordinances, regulations, customs and usages of the State, of rights, privileges or
immunities secured by the United States.
14.  Plaintiffs’ claims for declaratory and injunctive relief are authorized by
28 U.S.C. §§ 2201 and 2202, respectively, and their claim for attorneys’ fees is
authorized by 42 U.S.C. § 1988.
15.  Venue in this judicial district is proper under 28 U.S.C. § 1391(b)(2), because
a substantial part of the events or omissions giving rise to Plaintiffs’ claims
occurred in this district.
IV. GENERAL ALLEGATIONS

16.  The Second Amendment to the United States Constitution declares that “the
right of the people to keep and bear arms shall not be infringed.” U.S. CONST.
amend. II; see also D.C. v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago,
561 U.S. 742 (2010); and New York State Rifle & Pistol Ass’n, Inc. v. Bruen, 142 S. Ct.
2111 (2022).
17.  The right to keep and bear arms recognized in the Second Amendment is made
applicable to the states by the Fourteenth Amendment. McDonald, supra.
18. In New York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1, 17
(2022), the Supreme Court set forth the test to be used for analyzing Second
Amendment challenges:

In keeping with Heller, we hold that when the Second Amendment’s plain text

covers an individual’s conduct, the Constitution presumptively protects that

conduct. To justify its regulation, the government may not simply posit that

the regulation promotes an important interest. Rather, the government must

demonstrate that the regulation is consistent with this Nation’s historical
tradition of firearm regulation. Only if a firearm regulation is consistent with
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this Nation’s historical tradition may a court conclude that the individual’s
conduct falls outside the Second Amendment’s unqualified command.

19. Handguns are the “quintessential self-defense weapon,” and the right of law-
abiding citizens to acquire them for the purpose of self-defense (especially in the
home) is protected by the Second Amendment. Heller, 554 U.S. at 629. “Applied to
self-built arms, as long as the type of arm i1s common, it is protected. For example,
since Heller held that handguns are protected arms, if an individual constructs his
own handgun, it is protected.” American Tradition, 39.

20.  Plaintiffs’ proposed conduct of acquiring and possessing unfinished frames
and receivers and privately made firearms, including handguns, that cannot be
traced through serial numbers is covered by the plain text of the Second
Amendment. See Rigby v. Jennings, 630 F. Supp. 3d 602, 613 (D. Del. 2022)
(enjoining Delaware statute similar to Colorado Statute).

21.  Plaintiffs’ proposed conduct of privately manufacturing firearms, including
handguns, is covered by the plain text of the Second Amendment, because the right
to keep and bear arms implies a right to manufacture arms. See Rigby, 630 F. Supp.
3d at 615.

22.  Because Plaintiffs’ proposed conduct is covered by the plain text of the Second
Amendment, that conduct is presumptively protected by the Constitution, and the
Statute’s prohibition of that conduct is presumptively unconstitutional.

23.  The State will not be able to rebut the presumption of unconstitutionality
because the Statute is not consistent with the Nation’s history and tradition of

firearms regulation.
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24.  Since the earliest colonial days, Americans have manufactured arms.
American Tradition, 36. The ability to defend one’s home and community, hunt,
fight wars, and ultimately win American independence depended largely on the
ability to produce arms, and many Americans made their own arms rather than
depend on others. Id.

25. “Meanwhile, restrictions on self-made arms have been rare throughout
American history.” Id. Thus, regulations on self-built arms are not longstanding. Id.
“In fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries. All such
restrictions have been enacted within the last decade.” Id. at 78.

26. It is lawful to build arms for personal use under federal law and in forty-four
states [now 43 with the passage of the Colorado statute], with no special
restrictions. Id. at 80. Only six states [now seven] and the District of Columbia
regulate the manufacture of arms for personal use. Id. This is almost identical to
the jurisdictional analysis that led the Caetano v. Massachusetts, 577 U.S. 411
(2016) (per curiam) concurrence to conclude that stun guns were protected arms. Id.
27.  “The correct starting orientation is that no arm may be prohibited. If a
plaintiff challenges the government's prohibition, it is on the government first to
prove the banned arm is dangerous and unusual, and if not that it is not commonly
possessed, or not commonly possessed by law-abiding citizens, or not commonly
possessed for lawful purposes or militia readiness.” Rigby, 630 F. Supp. 3d at 614 n.

13 (D. Del. 2022) (internal citation and quotation marks omitted).
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28. 18 U.S.C.A. § 922(k) makes it illegal under federal law to possess any firearm
which has had the importer’s or manufacturer’s serial number removed, obliterated,
or altered. A division of this Court rejected a Second Amendment challenge to the
federal statute in United States v. Avila, 2023 WL 3305934 (D. Colo. May 8, 2023).
Avila is distinguishable from this case on at least two grounds. First, the federal
statute applies only to the obliteration of serial numbers on a previously serialized
firearm. In contrast, the Colorado Statute requires law-abiding citizens to affix
serial numbers to any PFM in the first instance. There is a significant difference
between a Statute that prevents a criminal from obliterating a pre-existing serial
number, and a statute that burdens a law-abiding citizen engaged in the centuries-
long American tradition of at-home gun making. Second, the federal statute applies
to completed firearms, whereas the Colorado statute goes much further and
requires firearm parts to be serialized. There is no Founding-era law analogous to a

modern law requiring the serialization of firearm parts.

V. FIRST CLAIM FOR RELIEF
Right to Keep and Bear Arms
U.S. Const., amends. IT and XIV
29.  The allegations contained in the previous paragraphs are realleged and
incorporated by reference.
30. The Statute burdens the right of residents of the State, including Plaintiffs,

in exercising their right to keep and bear arms protected by the Second

Amendment. There are significant penalties for violations of the law.
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EXHIBIT A

,i\ff Act ot )

S

SENATE BILL 23-279

E Y SENATOg (S) Fields andH ansen, Buckner, Coleman, Cutter, Exum,
Gonzales,H inrichsen, Jaquez Lewis, Moreno, Mullica, Sullivan, WinterF.;
also REPRESENTATIVE(S)g oesenecker and Joseph, Froelich, Amabile,

g ird, Brown, Daugherty, deGruy Kennedy, Dickson, g uran, Garcia,
Gonzales-Gutierrez, H amrick, [ erod, Jodeh, Kipp, Lindsay, Lindstedt,
Mabrey, M cCormick, Michaelson Jenet, Ortiz, Parenti, Ricks, Sharbini,
Sirota, Snyder, Story, Valdez, Velasco, Weissman, Willford, Woodrow,
McCluskie.

CONCERNING PROHIBITED ACTIVITY RELATED TO FRE ARMS, AND, IN
CONNECTION THEREWITH, REGULATING FIREARMS AND FIREARM
FRAMES AND RECEIVERS THAT DO NOT HAVE SERIAL NUMBERS;
PROHIBITING MANUFACTURE OF FIREARMS, FRAMES, AND RECEIVERS
BY UNLICENSED PERSONS; ESTABLISHING A PROCESS FOR SERIALIZING
FIREARMS, A MES, AND RECEIVERS; AND DESIGNATING MACHINE
GUN CONVERSION DEVICES AS DANGEROUS WEAPONS.

Be it enacted by the General Assembly of the State of Colorado:

Sg CTION 1. In Colorado R evised Statutes, 18-12-101, add

(1)(b.4), (1)(b.6), (1)(b.8), (1)(b.9), (1)(c.3), (1)(c.5), (1)(g-2), (1)(k), and
(1)(1) as follows:

Capital letters or bold & italic numbers indicate new material added to existing law; dashes
through words or numbers indicate deletions from existing law and such material is not part of

the act. pp 018 18
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18-12-101. Peace officer affirmative defense - definitions. (1) As
used in this article 12, unless the context otherwise requires:

(b.4) "FEDERALLY LICENSED FIREARM DEALER" MEANS A LICENSED
DEALER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(11).

(b.6) "FEDERAL FIREARMS LICENSEE" MEANS A FEDERALLY LICENSED
FIREARM DEALER, FEDERALLY LICENSED FIREARM IMPORTER, AND
FEDERALLY LICENSED FIREARM MANUFACTURER.

(b.8) "FEDERALLY LICENSED FIREARM IMPORTER" MEANS A LICENSED
IMPORTER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(9).

(b.9) "FEDERALLY LICENSED FIREARM MANUFACTURER" MEANS A
LICENSED MANUFACTURER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(10).

(c.3) "FIRE CONTROL COMPONENT" MEANS A COMPONENT
NECESSARY FOR THE FIREARM TO INITIATE, COMPLETE, OR CONTINUE THE
FIRING SEQUENCE, INCLUDING ANY OF THE FOLLOWING: HAMMER, BOLT,
BOLT CARRIER, BREECHBLOCK, CYLINDER, TRIGGER MECHANISM, FIRING PIN,
STRIKER, OR SLIDE RAILS.

(c.5) "FRAME OR RECEIVER OF A FIREARM" MEANS A PART OF A
FIREARM THAT, WHEN THE COMPLETE FIREARM IS ASSEMBLED, IS VISIBLE
FROM THE EXTERIOR AND PROVIDES HOUSING OR A STRUCTURE DESIGNED TO
HOLD OR INTEGRATE ONE OR MORE FIRE CONTROL COMPONENTS, EVEN IF
PINS OR OTHER ATTACHMENTS ARE REQUIRED TO CONNECT THE FIRE
CONTROL COMPONENTS. ANY PART OF A FIREARM IMPRINTED WITH A SERIAL
NUMBER IS PRESUMED TO BE A FRAME OR RECEIVER OF A FIREARM UNLESS
THE FEDERAL BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES
MAKES AN OFFICIAL DETERMINATION OTHERWISE OR THERE IS OTHER
RELIABLE EVIDENCE TO THE CONTRARY.

(g.2) "MACHINE GUN CONVERSION DEVICE" MEANS ANY PART
DESIGNED OR INTENDED, OR COMBINATION OF PARTS DESIGNED OR
INTENDED, FOR USE IN CONVERTING A FIREARM INTO A MACHINE GUN.

(k) "THREE-DIMENSIONAL PRINTER" OR "3-D PRINTER" MEANS A
COMPUTER-AIDED MANUFACTURING DEVICE CAPABLE OF PRODUCING A

PAGE 2-SENATE BILL 23-279
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THREE-DIMENSIONAL OBJECT FROM A THREE-DIMENSIONAL DIGITAL MODEL
THROUGH AN ADDITIVE MANUFACTURING PROCESS THAT INVOLVES THE
LAYERING OF TWO-DIMENSIONAL CROSS SECTIONS FORMED OF A RESIN OR
SIMILAR MATERIAL THAT ARE FUSED TOGETHER TO FORM A
THREE-DIMENSIONAL OBIJECT.

(I)  "UNFINISHED FRAME OR RECEIVER" MEANS ANY FORGING,
CASTING, PRINTING, EXTRUSION, MACHINED BODY, OR SIMILAR ARTICLE
THAT HAS REACHED A STAGE IN MANUFACTURE WHEN IT MAY READILY BE
COMPLETED, ASSEMBLED, OR CONVERTED TO BE USED AS THE FRAME OR
RECEIVER OF A FUNCTIONAL FIREARM; OR THAT IS MARKETED OR SOLD TO
THE PUBLIC TO BECOME OR BE USED AS THE FRAME OR RECEIVER OF A
FUNCTIONAL FIREARM ONCE COMPLETED, ASSEMBLED, OR CONVERTED.

SECTION 2. In Colorado Revised Statutes, add 18-12-111.5 as
follows:

18-12-111.5. Unlawful conduct involving an unserialized
firearm, frame, or receiver - exceptions - penalties - authority to
serialize a firearm. (1) (a) A PERSON SHALL NOT KNOWINGLY POSSESS OR
TRANSPORT AN UNFINISHED FRAME OR RECEIVER; EXCEPT THATIT IS NOT AN
OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED BY FEDERAL
LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN IMPRINTED
WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THISSUBSECTION (1) DOESNOT APPLY TO A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER
ACTING WITHIN THE SCOPE OF THE IMPORTER'S OR MANUFACTURER'S
LICENSE.

(2) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL,
TRANSFER, OR PURCHASE AN UNFINISHED FRAME OR RECEIVER; EXCEPT THAT
IT IS NOT AN OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED
BY FEDERAL LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (2) DOES NOT APPLY TO:

PAGE 3-SENATE BILL 23-279
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(I) A SALE, OFFER TO SELL, TRANSFER, OR PURCHASE IF THE
PURCHASER IS A FEDERAL FIREARMS LICENSEE; OR

(II) ATEMPORARY TRANSFER TO A FEDERAL FIREARMS LICENSEE FOR
THE PURPOSE OF HAVING THE FIREARM OR FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT TO SUBSECTION (7)
OF THIS SECTION.

(3) (a) A PERSON SHALL NOT KNOWINGLY POSSESS, PURCHASE,
TRANSPORT, OR RECEIVE A FIREARM OR FRAME OR RECEIVER OF A FIREARM
THAT IS NOT IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(b) THIS SUBSECTION (3) DOES NOT APPLY IF:

(I) THE PERSON POSSESSING, PURCHASING, TRANSPORTING, OR
RECEIVING THE FIREARM OR THE FRAME OR RECEIVER OF A FIREARM IS A
FEDERALLY LICENSED FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM
MANUFACTURER; OR

(II) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968.

(4) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL, OR
TRANSFER A FIREARM OR FRAME OR RECEIVER OF A FIREARM THAT IS NOT
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (4) DOES NOT APPLY IF:

(I) THE PERSON SELLING, OFFERING TO SELL, OR TRANSFERRING THE
FIREARM OR FRAME OR RECEIVER OF A FIREARM IS A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER, AND

THE PERSON PURCHASING OR RECEIVING THE FIREARM OR FRAME OR
RECEIVER OF A FIREARM IS A FEDERALLY LICENSED FIREARM IMPORTER OR

PAGE 4-SENATE BILL 23-279
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FEDERALLY LICENSED FIREARM MANUFACTURER;

(I1) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968; OR

(II) THE TRANSFER IS A TEMPORARY TRANSFER TO A FEDERAL
FIREARMS LICENSEE FOR THE PURPOSE OF HAVING THE FIREARM OR FRAME
OR RECEIVER OF A FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT
TO SUBSECTION (7) OF THIS SECTION.

(5) (a) (I) A PERSON SHALL NOT MANUFACTURE OR CAUSE TO BE
MANUFACTURED, INCLUDING THROUGH THE USE OF A THREE-DIMENSIONAL
PRINTER, A FRAME OR RECEIVER OF A FIREARM.

(IT) THIS SUBSECTION (5)(a) DOES NOT APPLY TO A FEDERALLY
LICENSED FIREARM MANUFACTURER.

(b) (I) A PERSON WHO OWNS, ON THE DAY BEFORE THE EFFECTIVE
DATE OF THIS SECTION, A FIREARM OR A FRAME OR RECEIVER OF A FIREARM
THAT THE PERSON MANUFACTURED AND THAT IS NOT IMPRINTED WITH A
SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE SHALL, NO LATER THAN
JANUARY 1, 2024, HAVE THE FIREARM OR THE FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(II) THIS SUBSECTION (5)(b) DOES NOT APPLY TO A FEDERAL
FIREARMS LICENSEE.

(6) (a) A PERSON WHO VIOLATES SUBSECTION (1), (2), (3), (4), OR
(5)(a) OF THIS SECTION COMMITS UNLAWFUL CONDUCT INVOLVING AN
UNSERIALIZED FIREARM, FRAME, OR RECEIVER.

(b) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,

FRAME, OR RECEIVER IS A CLASS 1 MISDEMEANOR; EXCEPT THAT A SECOND
OR SUBSEQUENT OFFENSE IS A CLASS 5 FELONY.

PAGE 5-SENATE BILL 23-279
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(7)(a) AFEDERALFIREARMS LICENSEEMAY SERIALIZE A FIREARM OR
FRAME OR RECEIVER OF A FIREARM, INCLUDING A FINISHED OR UNFINISHED
FRAME OR RECEIVER, BY IMPRINTING A SERIAL NUMBER ON THE FIREARM,
FRAME, OR RECEIVER. TO SERIALIZE A FIREARM, FRAME, OR RECEIVER, THE
DEALER OR OTHER LICENSEE MUST IMPRINT ON THE FIREARM, FRAME, OR
RECEIVER A SERIAL NUMBER BEGINNING WITH THE DEALER'S OR LICENSEE'S
ABBREVIATED FEDERAL FIREARMS LICENSE NUMBER, WHICH IS THE FIRST
THREE AND LAST FIVE DIGITS OF THE LICENSE NUMBER, FOLLOWED BY A
HYPHEN, BEFORE A UNIQUE IDENTIFICATION NUMBER. THE SERIAL NUMBER
MUST NOT BE DUPLICATED ON ANY OTHER FIREARM, FRAME, OR RECEIVER
SERIALIZED BY THE LICENSEE, AND MUST BE IMPRINTED IN A MANNER THAT
COMPLIES WITH THE REQUIREMENTS IN FEDERAL LAW FOR IMPRINTING A
SERIAL NUMBER ON A FIREARM, INCLUDING THE MINIMUM SIZE AND DEPTH
OF THE SERIAL NUMBER AND THAT THE SERIAL NUMBER IS NOT SUSCEPTIBLE
TO BEING READILY OBLITERATED, ALTERED, OR REMOVED.

(b) THE LICENSEE MUST RETAIN A RECORD CONCERNING A FIREARM,
FRAME, OR RECEIVER SERIALIZED BY THE LICENSEE THAT COMPLIES WITH
THE REQUIREMENTS UNDER FEDERAL LAW FOR THE SALE OF A FIREARM. IN
ADDITION TO ANY RECORD REQUIRED BY FEDERAL LAW, A FEDERAL
FIREARMS LICENSEE THAT IMPRINTS A UNIQUE SERIAL NUMBER ON A
FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS SUBSECTION (7) SHALL
MAKE A RECORD AT THE TIME OF THE TRANSACTION OF EACH TRANSACTION
INVOLVING SERIALIZING A FIREARM, FRAME, OR RECEIVER AND KEEP THAT
RECORD. THE RECORD MUST INCLUDE THE FOLLOWING INFORMATION: THE
DATE, NAME, AGE, AND RESIDENCE OF ANY PERSON TO WHOM THE ITEM IS
TRANSFERRED; AND THE UNIQUE SERIAL NUMBER IMPRINTED ON THE
FIREARM, FRAME, OR RECEIVER. A LICENSEE THAT FAILS TO MAKE AND
RETAIN A RECORD REQUIRED IN THIS SUBSECTION (7)(b) SHALL BE PUNISHED
AS PROVIDED IN SECTION 18-12-403.

(c) RETURNING A NEWLY SERIALIZED FIREARM, FRAME, OR RECEIVER
TO A PERSON AFTER SERIALIZING THE FIREARM, FRAME, OR RECEIVER
PURSUANT TO FEDERAL LAW OR THIS SUBSECTION (7) IS A TRANSFER OF A
FIREARM, AND A FEDERAL FIREARMS LICENSEE THAT IMPRINTS A UNIQUE
SERIAL NUMBER ON THE FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS
SUBSECTION (7) SHALL CONDUCT A BACKGROUND CHECK ON THE
TRANSFEREE PURSUANT TO SECTION 18-12-112.5 BEFORE RETURNING THE
FIREARM TO THE TRANSFEREE. IF THE TRANSFER IS DENIED, THE LICENSEE
SHALL SURRENDER THE FIREARM, FRAME, OR RECEIVER TO A LAW
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ENFORCEMENT AGENCY.

SECTION 3. In Colorado Revised Statutes, amend 18-12-403 as
follows:

18-12-403. Record - failure to make - penalty. Every individual,
firm, or corporation who fails to keep the record provided-forin REQUIRED
PURSUANT TO section 18-12-402 OR SECTION 18-12-111.5 (7)(b), or who
refuses to exhibit such THE record when requested by a police officer, and
any purchaser, lessee, or exchanger of a pistol or revolver who, in
connection with the making of such record, gives false information,
commits a class 2 misdemeanor.

SECTION 4. In Colorado Revised Statutes, 24-33.5-424, amend
(3)(b.3)(X) and (3)(b.3)(XI); and add (3)(b.3)(XII) as follows:

24-33.5-424. National instant criminal background check system
- state point of contact - fee - grounds for denial of firearm transfer -
appeal - rule-making - unlawful acts - instant criminal background
check cash fund - creation. (3) (b.3) In addition to the grounds for denial
specified in subsections (3)(a) and (3)(b) of this section, the bureau shall
deny a transfer of a firearm if the prospective transferee has been convicted
of any of the following offenses committed on or after June 19, 2021, if the
offense is classified as a misdemeanor, or if the prospective transferee has
been convicted in another state or jurisdiction, including a military or
federal jurisdiction, of an offense that, if committed in Colorado, would
constitute any of the following offenses classified as a misdemeanor
offense, within five years prior to the transfer:

(X) Possession of an illegal weapon, as described in section
18-12-102 (4); or

(XI) Unlawfully providing a firearm other than a handgun to a
juvenile, as described in section 18-12-108.7 (3); OR

(XII) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 5. In Colorado Revised Statutes, 18-12-108, amend
(7)(ggg) and (7)(hhh); and add (7)(iii) as follows:
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18-12-108. Possession of weapons by previous offenders. (7) In
addition to a conviction for felony crime as defined in section 24-4.1-302
(1), a felony conviction or adjudication for one of the following felonies
prohibits a person from possessing, using, or carrying upon his or her
person a firearm as defined in section 18-1-901 (3)(h) or any other weapon
that is subject to this article 12 pursuant to subsection (1) or (3) of this
section:

(ggg) A special offender in violation of section 18-18-407 (1)(d)(1I);
and

(hhh) A criminal attempt, complicity, or conspiracy to commit any
of the offenses listed in this subsection (7); AND

(iii) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 6. In Colorado Revised Statutes, 18-12-102, amend (1)
as follows:

18-12-102. Possessing a dangerous or illegal weapon -
affirmative defense - definition. (1) As used in this section, the term
"dangerous weapon" means a firearm silencer, machine gun, MACHINE GUN
CONVERSION DEVICE, short shotgun, short rifle, or ballistic knife.

SECTION 7. Effective date - applicability. This act takes effect
upon passage and applies to offenses committed on or after said date;
except that sections 18-12-111.5 (1) and (3), Colorado Revised Statutes, as
enacted in section 2 of this act, take effect January 1, 2024, and apply to
offenses committed on or after said date.

SECTION 8. Safety clause. The general assembly hereby finds,
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determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, or safety.

Steve Fenberg mluskie
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

MOTION FOR TEMPORARY INJUNCTION

Plaintiffs National Association for Gun Rights (“NAGR”), Christopher James
Hiestand Richardson (“Richardson”), Max Edwin Schlosser (“Schlosser”), John Mark
Howard (“Howard”), and Rocky Mountain Gun Owners (“RMGQO”) move the Court to
enter a Preliminary Injunction. As grounds for this motion, they state:

I. INTRODUCTION

“Because gunsmithing was a universal need in early America, many early
Americans who were professionals in other occupations engaged in gunsmithing as
an additional occupation or hobby.” Joseph G.S. Greenlee, The American Tradition of
Self-Made Arms (“American Tradition”), 54 St. Mary’s L.J. 35, 66 (2023). The fact

that this tradition arose early on these shores was especially fortunate during the
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Revolutionary War, because when the British attempted to prevent the Americans
from acquiring firearms and ammunition, the Americans were able to make their
own. Id., at 48.

The tradition of at-home gun-making predates this nation’s founding, extends
through the revolution, and reaches modern times. VanDerStok v. Garland, 86 F.4th
179, 185 (5th Cir. 2023). The federal government has never required a license to build
a firearm for personal use. Id. (internal citation and quotation marks omitted). In
fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries.” Id. (internal
citation and quotation marks omitted; emphasis in original).

Today, privately made firearms (“PMFs”) are often made from readily
purchasable firearm parts kits, standalone frame or receiver parts, and easy-to-
complete frames or receivers. Id. For example, Polymer80, Inc. (“Polymer80”) is an
American manufacturer of parts kits containing firearm parts including unfinished
receivers frequently used for making PMFs. These kits and standalone parts have
never been themselves considered “firearms” under any interpretation of the federal
Gun Control Act of 1968 (“CGA”) and related Bureau of Alcohol, Tobacco, Firearms,
and Explosives (“ATF”) regulations. Id. Further, when made for personal use, PMFs
are not required by the GCA to have a serial number placed on the frame or receiver.
1d.

In VanDerStok, the ATF attempted to bypass Congress and interrupt this

centuries-long tradition through the agency rulemaking process. The Fifth Circuit
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held that the ATF had overstepped its authority and struck down its rule requiring
serial numbers on PMF kits. Id., 86 F.4th at 197.

In 2023, the Colorado General Assembly enacted C.R.S. § 18-12-111.5 (the
“Statute”). A copy of the Statute is attached as Exhibit A. Similar to the ATF rule
struck down in VanDerStok, the Statute imposes burdens on the tradition of privately
made firearms, a tradition that dates back to before the Revolution. Plaintiff’s
proposed conduct of making and possessing PMFs is covered by the plain text of the
Second Amendment. The Statute’s prohibition of that conduct is not consistent with
this Nation’s history and tradition of firearms regulations. Therefore, the Statute
violates Plaintiffs’ Second Amendment rights, and they request the Court to enjoin
this unconstitutional law.

II. FACTS
A. Plaintiffs and Their Proposed Conduct

1. Plaintiff Richardson is a law-abiding citizen of Colorado. Declaration of
Christopher James Hiestand Richardson § 2. He is a member of RMGO. Id. Within
the last two and a half years, Richardson has purchased firearms parts kits from
Polymer80. Id. He has assembled handguns from these kits. Id. Richardson desires
to continue purchasing firearms parts kits and assembling them into firearms free of
the unconstitutional burden on this conduct imposed by the Statute, and but for the
Statute he would in fact continue to do so. Id.

2. Plaintiff Schlosser is a law-abiding citizen of Colorado. Declaration of

Max Edwin Schlosser § 2. He is a member of RMGO. Id. Within the last two years,
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Schlosser has purchased firearms parts kits from Polymer80. Id. He has assembled a
handgun from one of these kits. Id. Schlosser desires to continue purchasing firearms
parts kits and assembling them into firearms free of the unconstitutional burden on
this conduct imposed by the Statute, and but for the Statute he would in fact continue
to do so. Id.

3. Plaintiff Howard is a law-abiding citizen of Colorado. Declaration of
John Mark Howard 9 2. He is a member of both NAGR and RMGO. Id. Within the
last two years, Howard has purchased firearms parts kits from Polymer80. He has
assembled handguns from these kits. Id. Howard desires to continue purchasing
firearms parts kits and assembling them into firearms free of the unconstitutional
burden on this conduct imposed by the Statute, and but for the Statute he would in
fact continue to do so. Id.

4. Plaintiff RMGO is a nonprofit organization. Declaration of Taylor
Rhodes 9 3. RMGO seeks to defend the right of all law-abiding individuals to keep
and bear arms. Id. RMGO has members who reside in Colorado who desire to exercise
their Second Amendment right to acquire firearms parts kits and assemble PMF's
free of the unconstitutional burden on that conduct imposed by the Statute. Id. The
initials of 14 of these members who have engaged in this conduct and desire to
continue to do so are DLW, TS, PH, BA, DM III, LD, RH, TC, IE, JM, DM, AP, TO,
and MR. Id. RMGO represents the interests of these and other of its members. Id.

5. Plaintiff NAGR 1s a nonprofit organization. Rhodes Dec. 4 4. NAGR

seeks to defend the right of all law-abiding individuals to keep and bear arms. Id.
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NAGR has members who reside in Colorado who desire to exercise their Second
Amendment right to acquire firearms parts kits and assemble PMFs free of the
unconstitutional burden on that conduct imposed by the Statute. Id. The initials of
eight of these members who have engaged in this conduct and desire to continue to
do so are SH, TR, RF, LZ, DB, 1B, HH and EdJ. Id. NAGR represents the interests of
these and other of its members. Id.
B. Defendant

6. Defendant Jared S. Polis is the Governor of the State of Colorado. This
action is brought against him in his official capacity. The Colorado Constitution
states that the “supreme executive power of the state shall be vested in the governor,
who shall take care that the laws be faithfully executed.” Colo. Const. Art. IV, § 2.
Colorado has long recognized the practice of naming the governor, in his official role
as the state's chief executive, as the proper Defendant in cases where a party seeks
to enjoin state enforcement of a statute, regulation, ordinance, or policy. See
Developmental Pathways v. Ritter, 178 P.3d 524, 529 (Colo. 2008). The Governor, in
his official capacity, possesses sufficient authority to enforce (and control the
enforcement of) the complained-of statute. Cooke v. Hickenlooper, 2013 WL 6384218,
at *8 (D. Colo. Nov. 27, 2013), aff'd in part sub nom. Colorado Outfitters Ass’n v.
Hickenlooper, 823 F.3d 537 (10th Cir. 2016). Defendant is or will enforce the
unconstitutional provisions of the law against Plaintiffs under color of state law

within the meaning of 42 U.S.C. § 1983.
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C. The Statute
7. C.R.S. § 18-12-111.5(1)(a) states:

A person shall not knowingly possess or transport an unfinished frame or
receiver; except that it is not an offense if the unfinished frame or receiver is
required by federal law to be imprinted with a serial number and has been
imprinted with a serial number by a federal firearms licensee pursuant to
federal law or subsection (7) of this section.

8. C.R.S. § 18-12-111.5(2)(a) states:

A person shall not knowingly sell, offer to sell, transfer, or purchase an
unfinished frame or receiver; except that it is not an offense if the unfinished
frame or receiver is required by federal law to be imprinted with a serial
number and has been imprinted with a serial number by a federal firearms
licensee pursuant to federal law or subsection (7) of this section.

9. C.R.S. § 18-12-111.5(3)(a) states:

A person shall not knowingly possess, purchase, transport, or receive a
firearm or frame or receiver of a firearm that is not imprinted with a serial
number by a federal firearms licensee authorized to imprint a serial number
on a firearm, frame, or receiver pursuant to federal law or subsection (7) of
this section.

10. C.R.S.§18-12-111.5(4)(a) states:

A person shall not knowingly sell, offer to sell, or transfer a firearm or frame
or receiver of a firearm that is not imprinted with a serial number by a
federal firearms licensee authorized to imprint a serial number on a firearm
pursuant to federal law or subsection (7) of this section.

11. C.R.S. §18-12-111.5(5)(a)(I) states:
A person shall not manufacture or cause to be manufactured, including

through the use of a three-dimensional printer, a frame or receiver of a
firearm.

ITI. STANDARD FOR OBTAINING RELIEF
To obtain a preliminary injunction, the movant must show: (1) a substantial

likelihood of success on the merits; (2) irreparable harm to the movant if the
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injunction is denied; (3) the threatened injury outweighs the harm that the
preliminary injunction may cause the opposing party; and (4) the injunction, if issued,
will not adversely affect the public interest. Gen. Motors Corp. v. Urban Gorilla, LLC,
500 F.3d 1222, 1226 (10th Cir. 2007).

IV. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS
A. The Legal Framework of Second Amendment Challenges

The Second Amendment to the United States Constitution declares that “the
right of the people to keep and bear arms shall not be infringed.” U.S. CONST.
amend. II; see also D.C. v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago,
561 U.S. 742 (2010); and New York State Rifle & Pistol Ass’n, Inc. v. Bruen, 597 U.S.
1 (2022). The right to keep and bear arms recognized in the Second Amendment is
made applicable to the states by the Fourteenth Amendment. McDonald, supra. In
Bruen, the Court set forth the following standard for resolving Second Amendment
challenges: “We reiterate that the standard for applying the Second Amendment is
as follows: [1] When the Second Amendment’s plain text covers an individual’s
conduct, the Constitution presumptively protects that conduct. [2] The government
must then justify its regulation by demonstrating that it is consistent with the
Nation’s historical tradition of firearm regulation.” Id., 597 U.S. at 24.
B. The Plain Text Covers Plaintiffs’ Conduct

Handguns are the “quintessential self-defense weapon,” and the right of law-
abiding citizens to acquire them for the purpose of self-defense (especially in the

home) is protected by the Second Amendment. Heller, 554 U.S. at 629. “Applied to
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self-built arms, as long as the type of arm is common, it is protected. For example,
since Heller held that handguns are protected arms, if an individual constructs his
own handgun, it is protected.” American Tradition, 39.

Plaintiffs’ proposed conduct of acquiring and possessing unfinished frames and
receivers and privately made firearms, including handguns, that cannot be traced
through serial numbers is covered by the plain text of the Second Amendment. See
Rigby v. Jennings, 630 F. Supp. 3d 602, 613 (D. Del. 2022) (enjoining Delaware
statute similar to Colorado Statute). Plaintiffs’ proposed conduct of privately
manufacturing firearms, including handguns, is covered by the plain text of the
Second Amendment, because the right to keep and bear arms implies a right to
manufacture arms. See Rigby, 630 F. Supp. 3d at 615.

Because Plaintiffs’ proposed conduct is covered by the plain text of the Second
Amendment, that conduct is presumptively protected by the Constitution, and the
Statute’s prohibition of that conduct is presumptively unconstitutional.

C. The Statute is Not Consistent with the Nation’s History and
Tradition of Firearms Regulation

The State may attempt to rebut the presumption of unconstitutionality by
demonstrating that the Statute is consistent with the Nation’s historical tradition of
firearm regulation. But it is impossible for the State to meet this burden. Since the
earliest colonial days, Americans have manufactured arms. American Tradition, 36.
The ability to defend one’s home and community, hunt, fight wars, and ultimately
win American independence depended largely on the ability to produce arms, and

many Americans made their own arms rather than depend on others. Id.
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“Meanwhile, restrictions on self-made arms have been rare throughout
American history.” Id. Thus, regulations on self-built arms are not longstanding. Id.
“In fact, there were no restrictions on the manufacture of arms for personal use in
America during the seventeenth, eighteenth, or nineteenth centuries. All such
restrictions have been enacted within the last decade.” Id. at 78.

It is lawful to build arms for personal use under federal law and in forty-four
states [now 43 with the passage of the Colorado statute], with no special restrictions.
Id. at 80. Only six states [now seven]| and the District of Columbia regulate the
manufacture of arms for personal use. Id. This is almost identical to the jurisdictional
analysis that led the Caetano v. Massachusetts, 577 U.S. 411 (2016) (per curiam)
concurrence to conclude that stun guns were protected arms. Id.

“The correct starting orientation is that no arm may be prohibited. If a plaintiff
challenges the government's prohibition, it is on the government first to prove the
banned arm is dangerous and unusual, and if not that it is not commonly possessed,
or not commonly possessed by law-abiding citizens, or not commonly possessed for
lawful purposes or militia readiness.” Rigby, 630 F. Supp. 3d at 614 n. 13 (D. Del.
2022) (internal citation and quotation marks omitted).

18 U.S.C.A. § 922(k) makes it illegal under federal law to possess any firearm
which has had the importer’s or manufacturer’s serial number removed, obliterated,
or altered. A division of this Court rejected a Second Amendment challenge to the
federal statute in United States v. Avila, 2023 WL 3305934 (D. Colo. May 8, 2023).

Avila 1s distinguishable from this case on at least two grounds. First, the federal
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statute applies only to the obliteration of serial numbers on a previously serialized
firearm sold commercially. In contrast, the Colorado Statute requires law-abiding
citizens to affix serial numbers to firearms made privately for personal use. There is
a significant difference between a statute that prevents a criminal from obliterating
a pre-existing serial number on a commercially manufactured firearm and a statute
that burdens a law-abiding citizen engaged in the centuries-long American tradition
of at-home gun making. Second, the federal statute applies to completed firearms,
whereas the Colorado statute goes much further and requires firearm parts to be
serialized. There is no Founding-era law analogous to a modern law requiring the
serialization of firearm parts. Indeed, such laws arose only in the last decade.
American Tradition, 78.
D. Conclusion

In summary, Plaintiffs have met their burden under Bruen’s “plain text” step.
The plain text of the Second Amendment covers their conduct. The Statute is
therefore presumptively unconstitutional. The State cannot carry its burden under
Bruen’s “history and tradition” step because there is no 18th-century (or even 19th-
or 20th-century) history or tradition of prohibiting the manufacture and possession
of personally made firearms. Accordingly, the State will not be able to rebut the
presumption of unconstitutionality, and Plaintiffs will prevail on the merits.
V. THE REMAINING FACTORS FAVOR ENTRY OF INJUNCTIVE RELIEF
A. Plaintiffs Have Suffered Irreparable Harm

Plaintiffs have established that they will prevail on the merits of their

constitutional claim. Violation of constitutional rights per se constitutes irreparable
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injury. Elrod v. Burns, 427 U.S. 347, 373-74 (1976) (loss of constitutional freedom “for
even minimal periods of time” unquestionably constitutes irreparable injury).
Recently, the Ninth Circuit applied the Elrod principle in the Second Amendment
context. Baird v. Bonta, 81 F.4th 1036, 1042 (9th Cir. 2023). In Baird, the court held
that in cases involving a Second Amendment claim, a likelihood of success on the
merits usually establishes irreparable harm. Id., at 1048. Moreover, such a likelihood,
“strongly tips the balance of equities and public interest in favor of granting” an
injunction. Id. See also Ezell v. City of Chicago, 651 F.3d 684, 699 (7th Cir. 2011) (also
applying principle in Second Amendment context); and Free the Nipple-Fort Collins
v. City of Fort Collins, 916 F.3d 792, 805 (10th Cir. 2019) (“Most courts consider the
infringement of a constitutional right enough and require no further showing of
irreparable injury.”); Aposhian v. Barr, 958 F.3d 969, 990 (10th Cir. 2020) (collecting

cases).

B. The Balance of Harms and Public Interest Factors Support Entry of
Injunctive Relief

Finally, the balance of harms and public interest factors! favor injunctive
relief. A plaintiff’s likelihood of success on the merits of a Second Amendment claim
tips the merged third and fourth factors decisively in his favor, because “public
Interest concerns are implicated when a constitutional right has been violated, [and]
all citizens have a stake in upholding the Constitution.” Baird v. Bonta, 81 F.4th

1036, 1042 (9th Cir. 2023) (internal citation and quotation marks omitted; cleaned

1 These factors merge when the government is the opposing party. Nken v. Holder,
556 U.S. 418, 435 (2009).

11
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up). In Chamber of Com. of U.S. v. Edmondson, 594 F.3d 742, 771 (10th Cir. 2010),
the Tenth Circuit held that when applying these factors courts must be mindful that
even if a state is pursuing a legitimate goal (in that case deterring illegal
immigration), it has no interest in doing so by unconstitutional means, because a
state “does not have an interest in enforcing a law that is likely constitutionally
infirm.” Id. “Moreover, the public interest will perforce be served by enjoining the
enforcement of the invalid provisions of state law.” Id. (internal quotation marks and
citation omitted). See also Utah Licensed Beverage Ass’n v. Leavitt, 256 F.3d 1061,
1076 (10th Cir. 2001) (public interest favors preliminarily enjoining state statutes
likely to be held unconstitutional).

Defendants may argue the Statute furthers an important governmental
interest. But even if the Statute did further an important policy goal, that fact would
be irrelevant under Bruen. Indeed, such an argument is in effect a backdoor means-
end test of the type rejected by Bruen. 597 U.S. at 23 (rejecting means-end scrutiny
in Second Amendment cases). “[T]he government may not simply posit that the
regulation promotes an important interest [such as public safety]. Rather, the
government must demonstrate that the regulation is consistent with this Nation’s
historical tradition of firearm regulation.” Id., 597 U.S. at 17. Bruen’s rejection of
means-end scrutiny would be nullified if courts were to eschew such scrutiny while
examining the merits of a Second Amendment claim, only to bring such scrutiny right
back in when determining whether to grant a remedy for a constitutional violation.

Moreover, “[w]hile the public has an interest in enforcing laws that promote safety or

12
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welfare, the public has no cognizable interest in enforcing laws that are
unconstitutional. Indeed, the public interest is best served by preventing an
unconstitutional enforcement.” Midwest Title Loans, Inc. v. Ripley, 616 F. Supp. 2d
897, 908 (S.D. Ind. 2009), aff'd sub nom. Midwest Title Loans, Inc. v. Mills, 593 F.3d
660 (7th Cir. 2010) (cleaned up) (citing Newsom v. Albemarle Cnty. Sch. Bd., 354 F.3d
249, 261 (4th Cir. 2003)).
IV. A Bond is not Necessary

Courts in the Tenth Circuit have wide discretion under Rule 65(c) in
determining whether to require security and may, therefore, impose no bond
requirement. New Mexico Cattle Growers’ Ass’n v. United States Forest Serv., 2023
WL 2185698, at *3 (D.N.M. Feb. 22, 2023) (internal citations and quotation marks
omitted). A bond is unnecessary in a case that seeks to enforce a constitutional right
against the government. Rocky Mountain Gun Owners v. Polis, 2023 WL 5017253, at
*20 (D. Colo. Aug. 7, 2023). Therefore, Plaintiffs respectfully request that no bond
requirement be imposed.

VI. CONCLUSION

For the foregoing reasons, plaintiffs respectfully request the Court to enter a
temporary restraining order and an order preliminary enjoining enforcement of the
Statute.

/s/ Barry K. Arrington

Barry K. Arrington
Arrington Law Firm

4195 Wadsworth Boulevard
Wheat Ridge, Colorado 80033
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SENATE BILL 23-279

BY SENATOR(S) Fields and Hansen, Buckner, Coleman, Cutter, Exum,
Gonzales, Hinrichsen, Jaquez Lewis, Moreno, Mullica, Sullivan, WinterF.;
also REPRESENTATIVE(S) Boesenecker and Joseph, Froelich, Amabile,
Bird, Brown, Daugherty, deGruy Kennedy, Dickson, Duran, Garcia,
Gonzales-Gutierrez, Hamrick, Herod, Jodeh, Kipp, Lindsay, Lindstedt,
Mabrey, McCormick, Michaelson Jenet, Ortiz, Parenti, Ricks, Sharbini,
Sirota, Snyder, Story, Valdez, Velasco, Weissman, Willford, Woodrow,
McCluskie.

CONCERNING PROHIBITED ACTIVITY RELATED TO FIREARMS, AND, IN
CONNECTION THEREWITH, REGULATING FIREARMS AND FIREARM
FRAMES AND RECEIVERS THAT DO NOT HAVE SERIAL NUMBERS;
PROHIBITING MANUFACTURE OF FIREARMS, FRAMES, AND RECEIVERS
BY UNLICENSED PERSONS; ESTABLISHING A PROCESS FOR SERIALIZING
FIREARMS, FRAMES, AND RECEIVERS; AND DESIGNATING MACHINE
GUN CONVERSION DEVICES AS DANGEROUS WEAPONS.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. In Colorado Revised Statutes, 18-12-101, add

(1)(b.4), (1)(b.6), (1)(b.8), (1)(b.9), (1)(c.3), (1)(c.5), (1)(g-2), (1)(k), and
(1)(1) as follows:

Capital letters or bold & italic numbers indicate new material added to existing law; dashes
through words or numbers indicate deletions from existing law and such material is not part of

the act. pp 041
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18-12-101. Peace officer affirmative defense - definitions. (1) As
used in this article 12, unless the context otherwise requires:

(b.4) "FEDERALLY LICENSED FIREARM DEALER" MEANS A LICENSED
DEALER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(11).

(b.6) "FEDERAL FIREARMS LICENSEE" MEANS A FEDERALLY LICENSED
FIREARM DEALER, FEDERALLY LICENSED FIREARM IMPORTER, AND
FEDERALLY LICENSED FIREARM MANUFACTURER.

(b.8) "FEDERALLY LICENSED FIREARM IMPORTER" MEANS A LICENSED
IMPORTER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(9).

(b.9) "FEDERALLY LICENSED FIREARM MANUFACTURER" MEANS A
LICENSED MANUFACTURER AS DEFINED IN 18 U.S.C. SEC. 921 (a)(10).

(c.3) "FIRE CONTROL COMPONENT" MEANS A COMPONENT
NECESSARY FOR THE FIREARM TO INITIATE, COMPLETE, OR CONTINUE THE
FIRING SEQUENCE, INCLUDING ANY OF THE FOLLOWING: HAMMER, BOLT,
BOLT CARRIER, BREECHBLOCK, CYLINDER, TRIGGER MECHANISM, FIRING PIN,
STRIKER, OR SLIDE RAILS.

(c.5) "FRAME OR RECEIVER OF A FIREARM" MEANS A PART OF A
FIREARM THAT, WHEN THE COMPLETE FIREARM IS ASSEMBLED, IS VISIBLE
FROM THE EXTERIOR AND PROVIDES HOUSING OR A STRUCTURE DESIGNED TO
HOLD OR INTEGRATE ONE OR MORE FIRE CONTROL COMPONENTS, EVEN IF
PINS OR OTHER ATTACHMENTS ARE REQUIRED TO CONNECT THE FIRE
CONTROL COMPONENTS. ANY PART OF A FIREARM IMPRINTED WITH A SERIAL
NUMBER IS PRESUMED TO BE A FRAME OR RECEIVER OF A FIREARM UNLESS
THE FEDERAL BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES
MAKES AN OFFICIAL DETERMINATION OTHERWISE OR THERE IS OTHER
RELIABLE EVIDENCE TO THE CONTRARY.

(g.2) "MACHINE GUN CONVERSION DEVICE" MEANS ANY PART
DESIGNED OR INTENDED, OR COMBINATION OF PARTS DESIGNED OR
INTENDED, FOR USE IN CONVERTING A FIREARM INTO A MACHINE GUN.

(k) "THREE-DIMENSIONAL PRINTER" OR "3-D PRINTER" MEANS A
COMPUTER-AIDED MANUFACTURING DEVICE CAPABLE OF PRODUCING A
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THREE-DIMENSIONAL OBJECT FROM A THREE-DIMENSIONAL DIGITAL MODEL
THROUGH AN ADDITIVE MANUFACTURING PROCESS THAT INVOLVES THE
LAYERING OF TWO-DIMENSIONAL CROSS SECTIONS FORMED OF A RESIN OR
SIMILAR MATERIAL THAT ARE FUSED TOGETHER TO FORM A
THREE-DIMENSIONAL OBIJECT.

(I)  "UNFINISHED FRAME OR RECEIVER" MEANS ANY FORGING,
CASTING, PRINTING, EXTRUSION, MACHINED BODY, OR SIMILAR ARTICLE
THAT HAS REACHED A STAGE IN MANUFACTURE WHEN IT MAY READILY BE
COMPLETED, ASSEMBLED, OR CONVERTED TO BE USED AS THE FRAME OR
RECEIVER OF A FUNCTIONAL FIREARM; OR THAT IS MARKETED OR SOLD TO
THE PUBLIC TO BECOME OR BE USED AS THE FRAME OR RECEIVER OF A
FUNCTIONAL FIREARM ONCE COMPLETED, ASSEMBLED, OR CONVERTED.

SECTION 2. In Colorado Revised Statutes, add 18-12-111.5 as
follows:

18-12-111.5. Unlawful conduct involving an unserialized
firearm, frame, or receiver - exceptions - penalties - authority to
serialize a firearm. (1) (a) A PERSON SHALL NOT KNOWINGLY POSSESS OR
TRANSPORT AN UNFINISHED FRAME OR RECEIVER; EXCEPT THATIT IS NOT AN
OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED BY FEDERAL
LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN IMPRINTED
WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THISSUBSECTION (1) DOESNOT APPLY TO A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER
ACTING WITHIN THE SCOPE OF THE IMPORTER'S OR MANUFACTURER'S
LICENSE.

(2) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL,
TRANSFER, OR PURCHASE AN UNFINISHED FRAME OR RECEIVER; EXCEPT THAT
IT IS NOT AN OFFENSE IF THE UNFINISHED FRAME OR RECEIVER IS REQUIRED
BY FEDERAL LAW TO BE IMPRINTED WITH A SERIAL NUMBER AND HAS BEEN
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (2) DOES NOT APPLY TO:
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(I) A SALE, OFFER TO SELL, TRANSFER, OR PURCHASE IF THE
PURCHASER IS A FEDERAL FIREARMS LICENSEE; OR

(II) ATEMPORARY TRANSFER TO A FEDERAL FIREARMS LICENSEE FOR
THE PURPOSE OF HAVING THE FIREARM OR FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT TO SUBSECTION (7)
OF THIS SECTION.

(3) (a) A PERSON SHALL NOT KNOWINGLY POSSESS, PURCHASE,
TRANSPORT, OR RECEIVE A FIREARM OR FRAME OR RECEIVER OF A FIREARM
THAT IS NOT IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(b) THIS SUBSECTION (3) DOES NOT APPLY IF:

(I) THE PERSON POSSESSING, PURCHASING, TRANSPORTING, OR
RECEIVING THE FIREARM OR THE FRAME OR RECEIVER OF A FIREARM IS A
FEDERALLY LICENSED FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM
MANUFACTURER; OR

(II) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968.

(4) (a) A PERSON SHALL NOT KNOWINGLY SELL, OFFER TO SELL, OR
TRANSFER A FIREARM OR FRAME OR RECEIVER OF A FIREARM THAT IS NOT
IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE
AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM PURSUANT TO
FEDERAL LAW OR SUBSECTION (7) OF THIS SECTION.

(b) THIS SUBSECTION (4) DOES NOT APPLY IF:

(I) THE PERSON SELLING, OFFERING TO SELL, OR TRANSFERRING THE
FIREARM OR FRAME OR RECEIVER OF A FIREARM IS A FEDERALLY LICENSED
FIREARM IMPORTER OR FEDERALLY LICENSED FIREARM MANUFACTURER, AND

THE PERSON PURCHASING OR RECEIVING THE FIREARM OR FRAME OR
RECEIVER OF A FIREARM IS A FEDERALLY LICENSED FIREARM IMPORTER OR
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FEDERALLY LICENSED FIREARM MANUFACTURER;

(I1) THE FIREARM INVOLVED HAS BEEN RENDERED PERMANENTLY
INOPERABLE; IS A DEFACED FIREARM, AS DESCRIBED IN SECTION 18-12-103;
IS AN ANTIQUE FIREARM, AS DEFINED IN 18 U.S.C. SEC. 921 (a)(16); OR WAS
MANUFACTURED BEFORE OCTOBER 22, 1968; OR

(II) THE TRANSFER IS A TEMPORARY TRANSFER TO A FEDERAL
FIREARMS LICENSEE FOR THE PURPOSE OF HAVING THE FIREARM OR FRAME
OR RECEIVER OF A FIREARM IMPRINTED WITH A SERIAL NUMBER PURSUANT
TO SUBSECTION (7) OF THIS SECTION.

(5) (a) (I) A PERSON SHALL NOT MANUFACTURE OR CAUSE TO BE
MANUFACTURED, INCLUDING THROUGH THE USE OF A THREE-DIMENSIONAL
PRINTER, A FRAME OR RECEIVER OF A FIREARM.

(IT) THIS SUBSECTION (5)(a) DOES NOT APPLY TO A FEDERALLY
LICENSED FIREARM MANUFACTURER.

(b) (I) A PERSON WHO OWNS, ON THE DAY BEFORE THE EFFECTIVE
DATE OF THIS SECTION, A FIREARM OR A FRAME OR RECEIVER OF A FIREARM
THAT THE PERSON MANUFACTURED AND THAT IS NOT IMPRINTED WITH A
SERIAL NUMBER BY A FEDERAL FIREARMS LICENSEE SHALL, NO LATER THAN
JANUARY 1, 2024, HAVE THE FIREARM OR THE FRAME OR RECEIVER OF A
FIREARM IMPRINTED WITH A SERIAL NUMBER BY A FEDERAL FIREARMS
LICENSEE AUTHORIZED TO IMPRINT A SERIAL NUMBER ON A FIREARM, FRAME,
OR RECEIVER PURSUANT TO FEDERAL LAW OR SUBSECTION (7) OF THIS
SECTION.

(II) THIS SUBSECTION (5)(b) DOES NOT APPLY TO A FEDERAL
FIREARMS LICENSEE.

(6) (a) A PERSON WHO VIOLATES SUBSECTION (1), (2), (3), (4), OR
(5)(a) OF THIS SECTION COMMITS UNLAWFUL CONDUCT INVOLVING AN
UNSERIALIZED FIREARM, FRAME, OR RECEIVER.

(b) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,

FRAME, OR RECEIVER IS A CLASS 1 MISDEMEANOR; EXCEPT THAT A SECOND
OR SUBSEQUENT OFFENSE IS A CLASS 5 FELONY.
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(7)(a) AFEDERALFIREARMS LICENSEEMAY SERIALIZE A FIREARM OR
FRAME OR RECEIVER OF A FIREARM, INCLUDING A FINISHED OR UNFINISHED
FRAME OR RECEIVER, BY IMPRINTING A SERIAL NUMBER ON THE FIREARM,
FRAME, OR RECEIVER. TO SERIALIZE A FIREARM, FRAME, OR RECEIVER, THE
DEALER OR OTHER LICENSEE MUST IMPRINT ON THE FIREARM, FRAME, OR
RECEIVER A SERIAL NUMBER BEGINNING WITH THE DEALER'S OR LICENSEE'S
ABBREVIATED FEDERAL FIREARMS LICENSE NUMBER, WHICH IS THE FIRST
THREE AND LAST FIVE DIGITS OF THE LICENSE NUMBER, FOLLOWED BY A
HYPHEN, BEFORE A UNIQUE IDENTIFICATION NUMBER. THE SERIAL NUMBER
MUST NOT BE DUPLICATED ON ANY OTHER FIREARM, FRAME, OR RECEIVER
SERIALIZED BY THE LICENSEE, AND MUST BE IMPRINTED IN A MANNER THAT
COMPLIES WITH THE REQUIREMENTS IN FEDERAL LAW FOR IMPRINTING A
SERIAL NUMBER ON A FIREARM, INCLUDING THE MINIMUM SIZE AND DEPTH
OF THE SERIAL NUMBER AND THAT THE SERIAL NUMBER IS NOT SUSCEPTIBLE
TO BEING READILY OBLITERATED, ALTERED, OR REMOVED.

(b) THE LICENSEE MUST RETAIN A RECORD CONCERNING A FIREARM,
FRAME, OR RECEIVER SERIALIZED BY THE LICENSEE THAT COMPLIES WITH
THE REQUIREMENTS UNDER FEDERAL LAW FOR THE SALE OF A FIREARM. IN
ADDITION TO ANY RECORD REQUIRED BY FEDERAL LAW, A FEDERAL
FIREARMS LICENSEE THAT IMPRINTS A UNIQUE SERIAL NUMBER ON A
FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS SUBSECTION (7) SHALL
MAKE A RECORD AT THE TIME OF THE TRANSACTION OF EACH TRANSACTION
INVOLVING SERIALIZING A FIREARM, FRAME, OR RECEIVER AND KEEP THAT
RECORD. THE RECORD MUST INCLUDE THE FOLLOWING INFORMATION: THE
DATE, NAME, AGE, AND RESIDENCE OF ANY PERSON TO WHOM THE ITEM IS
TRANSFERRED; AND THE UNIQUE SERIAL NUMBER IMPRINTED ON THE
FIREARM, FRAME, OR RECEIVER. A LICENSEE THAT FAILS TO MAKE AND
RETAIN A RECORD REQUIRED IN THIS SUBSECTION (7)(b) SHALL BE PUNISHED
AS PROVIDED IN SECTION 18-12-403.

(c) RETURNING A NEWLY SERIALIZED FIREARM, FRAME, OR RECEIVER
TO A PERSON AFTER SERIALIZING THE FIREARM, FRAME, OR RECEIVER
PURSUANT TO FEDERAL LAW OR THIS SUBSECTION (7) IS A TRANSFER OF A
FIREARM, AND A FEDERAL FIREARMS LICENSEE THAT IMPRINTS A UNIQUE
SERIAL NUMBER ON THE FIREARM, FRAME, OR RECEIVER PURSUANT TO THIS
SUBSECTION (7) SHALL CONDUCT A BACKGROUND CHECK ON THE
TRANSFEREE PURSUANT TO SECTION 18-12-112.5 BEFORE RETURNING THE
FIREARM TO THE TRANSFEREE. IF THE TRANSFER IS DENIED, THE LICENSEE
SHALL SURRENDER THE FIREARM, FRAME, OR RECEIVER TO A LAW
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ENFORCEMENT AGENCY.

SECTION 3. In Colorado Revised Statutes, amend 18-12-403 as
follows:

18-12-403. Record - failure to make - penalty. Every individual,
firm, or corporation who fails to keep the record provided-forin REQUIRED
PURSUANT TO section 18-12-402 OR SECTION 18-12-111.5 (7)(b), or who
refuses to exhibit such THE record when requested by a police officer, and
any purchaser, lessee, or exchanger of a pistol or revolver who, in
connection with the making of such record, gives false information,
commits a class 2 misdemeanor.

SECTION 4. In Colorado Revised Statutes, 24-33.5-424, amend
(3)(b.3)(X) and (3)(b.3)(XI); and add (3)(b.3)(XII) as follows:

24-33.5-424. National instant criminal background check system
- state point of contact - fee - grounds for denial of firearm transfer -
appeal - rule-making - unlawful acts - instant criminal background
check cash fund - creation. (3) (b.3) In addition to the grounds for denial
specified in subsections (3)(a) and (3)(b) of this section, the bureau shall
deny a transfer of a firearm if the prospective transferee has been convicted
of any of the following offenses committed on or after June 19, 2021, if the
offense is classified as a misdemeanor, or if the prospective transferee has
been convicted in another state or jurisdiction, including a military or
federal jurisdiction, of an offense that, if committed in Colorado, would
constitute any of the following offenses classified as a misdemeanor
offense, within five years prior to the transfer:

(X) Possession of an illegal weapon, as described in section
18-12-102 (4); or

(XI) Unlawfully providing a firearm other than a handgun to a
juvenile, as described in section 18-12-108.7 (3); OR

(XII) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 5. In Colorado Revised Statutes, 18-12-108, amend
(7)(ggg) and (7)(hhh); and add (7)(iii) as follows:
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18-12-108. Possession of weapons by previous offenders. (7) In
addition to a conviction for felony crime as defined in section 24-4.1-302
(1), a felony conviction or adjudication for one of the following felonies
prohibits a person from possessing, using, or carrying upon his or her
person a firearm as defined in section 18-1-901 (3)(h) or any other weapon
that is subject to this article 12 pursuant to subsection (1) or (3) of this
section:

(ggg) A special offender in violation of section 18-18-407 (1)(d)(1I);
and

(hhh) A criminal attempt, complicity, or conspiracy to commit any
of the offenses listed in this subsection (7); AND

(iii) UNLAWFUL CONDUCT INVOLVING AN UNSERIALIZED FIREARM,
FRAME, OR RECEIVER, AS DESCRIBED IN SECTION 18-12-111.5.

SECTION 6. In Colorado Revised Statutes, 18-12-102, amend (1)
as follows:

18-12-102. Possessing a dangerous or illegal weapon -
affirmative defense - definition. (1) As used in this section, the term
"dangerous weapon" means a firearm silencer, machine gun, MACHINE GUN
CONVERSION DEVICE, short shotgun, short rifle, or ballistic knife.

SECTION 7. Effective date - applicability. This act takes effect
upon passage and applies to offenses committed on or after said date;
except that sections 18-12-111.5 (1) and (3), Colorado Revised Statutes, as
enacted in section 2 of this act, take effect January 1, 2024, and apply to
offenses committed on or after said date.

SECTION 8. Safety clause. The general assembly hereby finds,
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determines, and declares that this act is necessary for the immediate
preservation of the public peace, health, or safety.

Steve Fenberg mluskie
PRESIDENT OF SPE OF THE HOUSE

THE SENATE OF REPRESENTATIVES

Loia A mubiret. (Qolaus (3 Dpee

Cindi L. Markwell Rg¢bin Jones
SECRETARY OF CHIEF CLERK OF THE HOUSE
THE SENATE OF REPRESENTATIVES

APPROVED T\l Ko 277 2907 2K (oW Mo
(Date and Time)

t

g

MY

, I
INOR OF TH FTATE OF COLORADO
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
Y:

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF JOHN MARK HOWARD

1. My name is John Howard. I am over the age of 21 and have personal
knowledge of the matters set forth in this Declaration.

2 I am a law-abiding citizen of Colorado. I am a member of both National
Association for Gun Rights and Rocky Mountain Gun Owners. Within the last two
years, I have purchased firearms parts kits from Polymer80, Inc. I have assembled
handguns from these kits. I desire to continue purchasing firearms parts kits and
assembling them into firearms free of the unconstitutional burden on this conduct
1imposed by C.R.S. § 18-12-111.5, and but for that statute I would in fact continue to

do so.
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I, John Howard, pursuant to 28 U.S.C. § 1746, declare under penalty of
perjury that I have reviewed the foregoing, that I am competent to testify in this
matter, and that the facts contained therein are true and correct.

LU

Jo n Howard

Date: January /Z 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF TAYLOR RHODES

1. My name is Taylor Rhodes. I am over the age of 21 and have personal
knowledge of the matters set forth in this Declaration.

2. I am the Executive Director of Plaintiff Rocky Mountain Gun Owners
(“RMGQO”). I am the Communications Director for National Association for Gun
Rights (“NAGR”).

3. Plaintiff RMGO is a nonprofit organization. RMGO seeks to defend the
right of all law-abiding individuals to keep and bear arms. RMGO has members who
reside in Colorado who desire to exercise their Second Amendment right to acquire
firearms parts kits and assemble personally made firearms free of the

unconstitutional burden on that conduct imposed by C.R.S.§ 18-12-111.5. The
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initials of 14 of these members who have engaged in this conduct and desire to
continue to do so are DLW, TS, PH, BA, DM III, LD, RH, TC, IE, JM, DM, AP, TO,
and MR. RMGO represents the interests of these and other of its members.

4. Plaintiff NAGR is a nonprofit organization. NAGR seeks to defend the
right of all law-abiding individuals to keep and bear arms. NAGR has members who
reside in Colorado who desire to exercise their Second Amendment right to acquire
firearms parts kits and assemble personally made firearms free of the
unconstitutional burden on that conduct imposed by C.R.S.§ 18-12-111.5. The
initials of eight of these members who have engaged in this conduct and desire to
continue to do so are SH, TR, RF, LZ, DB, 1B, HH and EJ. NAGR represents the
interests of these and other of its members.

I, Taylor Rhodes, pursuant to 28 U.S.C. § 1746, declare under penalty of
perjury that I have reviewed the foregoing, that I am competent to testify in this
matter, and that the facts contained therein are true and correct.

— 7P A

Tayfor Rhodes

Date: January 10, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-¢v-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
v,

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF CHRISTOPHER JAMES HIESTAND RICHARDSON

1. My name is Christopher Richardson. I am over the age of 21 and have
personal knowledge of the matters set forth in this Declaration.

2, I am a law-abiding citizén of Colorado. I am a member of Rocky
Mountain Gun Owners. Within the last two and a half years, I have purchased -
firearms parts kits from Polymer80, Inc. I have assembled handguns from these
kits. I desire to continue purchasing firearms parts kits and assembling them into
firearms free of the unconstitutional burden on this conduct imposed by C.R.S. § 18-

12-111.5, and but for that statute I would in fact continue to do so.
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I, Christopher Richardson, pursuant to 28 U.S.C. § 1746, declare under
penalty of perjury that I have reviewed the foregoing, that T am competent to testify

in this matter, and that the facts contained therein are true and correct.

o s T "

(\%mmﬁ‘»hriﬁtﬁgher Richardson

Date: January _ur, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON,
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado

Defendant.

DECLARATION OF MAX EDWIN SCHLOSSER

My name is Max Schlosser. | am over the age of 21 and have personal
knowledge of the matters set forth in this Declaration.

I am a law-abiding citizen of Colorado. | am a member of Rocky Mountain
Gun Owners. Within the last two years, | have purchased firearms parts kits from
Polymer80, Inc. | have assembled a handgun from one of these kits. | desire to continue
purchasing firearms parts kits and assembling them into firearms free of the
unconstitutional burden on this conduct imposed by C.R.S. § 18-12-111.5, and but for

that statute | would in fact continue to do so.
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I, Max Schlosser, pursuant to 28 U.S.C. § 17486, declare under penalty of perjury
that | have reviewed the foregoing, that | am competent to testify in this matter, and that

the‘ facts contained therein are trye and correct.

Max Schlosser

Date: January 10, 2024
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS,
CHRISTOPHER JAMES HIESTAND, RICHARDSON MAX, EDWIN
SCHLOSSER, JOHN MARK HOWARD, and ROCKY MOUNTAIN GUN
OWNERS,

Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

THE GOVERNOR'’S OPPOSITION TO PLAINTIFF’'S MOTION FOR TEMPORARY
INJUNCTION [DOC. NO. 8]

Under federal law, firearms sold in the United States must bear a serial number.
Law enforcement uses these numbers to trace firearms used in crimes to the point of sale.
But a dangerous loophole has emerged in recent years. Until recently, unassembled
firearm parts have not been subject to the serialization requirement, even though the parts
are often purchased as part of a kit that can be easily assembled at home.

The use of these untraceable “ghost guns” in crimes has spiked in recent years,
creating challenges for law enforcement and undermining public safety. In response,
Colorado last year passed Senate Bill 23-279 (SB 23-279 or the “Act”), which makes it
unlawful to possess or transport certain firearm components that are not imprinted with a
serial number. Plaintiffs seek a preliminary injunction against the enforcement of the Act,

arguing that it violates their Second Amendment right to “keep and bear Arms.” But the Act
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does not prohibit the use or possession of any firearm, or even any firearm part. Instead, it
merely requires anyone possessing an unserialized firearm part to obtain a serialization.
The Act therefore does not interfere with the Plaintiffs’ Second Amendment right to “keep
and bear Arms”—they can keep and bear any arm they want, so long as they obtain a
serial number. And even if the Act did implicate their Second Amendment rights, it is
consistent with the nation’s history and tradition of regulating self-made arms and firearm
components. Plaintiffs’ motion for preliminary injunction should therefore be denied.
BACKGROUND

“In the mid-19t" century, major arms manufacturers began stamping serial numbers
on firearms.” Resp. Appx., DeLay Dec., p. 6, | 6. States found these useful in investigating
crimes and “began incorporating these numbers into firearms law in the early twentieth
century.” Id. In 1934, the federal government started requiring particularly dangerous
firearms (such as fully automatic weapons and sawed-off shotguns) to bear a
“manufacturer’s number,” which was expanded in 1958 to require serial numbering for
nearly all new firearms. Resp. Appx., Spitzer Dec.; pp. 74-75, | 18. Serialization does not
affect a firearm’s functionality.” Id., p. 75, { 11.

The law did not require hobbyists who made their own firearms to serialize them.
Resp. Appx., DelLay Dec., pp. 6-7, q 7. But this exception has created serious
consequences, as technological changes over the last fifteen years have led to the
proliferation of gun kits and 3D-printed firearms, which allow for easy-to-assemble firearms
that are not subject to serialization requirements or background checks. /d., pp. 6-8, 11 7-
9. The last decade has seen a dramatic increase in the use of ghost guns to commit
crimes. Between 2017 and 2021, the U.S. Bureau of Alcohol, Tobacco, Firearms, and

2
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LEGAL STANDARD

A preliminary injunction is an “extraordinary remedy” for which “the right to relief
must be clear and unequivocal.” Schrier v. University of Colorado, 427 F.3d 1253, 1258
(10t 2005) (quoting SCFC ILC, Inc. v. Visa USA, Inc., 936 F.2d 1096, 1098 (10" Cir.
1991)). The factors for a preliminary injunction are: “(1) a substantial likelihood of success
on the merits, (2) that the plaintiff will suffer irreparable injury if the preliminary injunction is
denied, (3) that the threatened injury to the plaintiff outweighs the injury to the defendant(s)
caused by the preliminary injunction, and (4) that an injunction is not adverse to the public
interest.” Aid for Women v. Foulston, 441 F.3d 1101, 1115 (10" Cir. 2006).

“[P]reliminary injunctions that alter the status quo” are “disfavored” in the Tenth
Circuit and so require a heightened showing. Fund. Church of Jesus Christ of Latter-Day
Saints v. Horne, 698 F.3d 1295, 1301 (10 Cir. 2012). Here, Plaintiffs seek to alter the
status quo by enjoining a Colorado law. Therefore, Plaintiffs “must ‘make a strong showing
both with regard to the likelihood of success on the merits and with regard to the balance
of the harms.” Fish v. Kobach, 840 F.3d 710, 724 (10" Cir. 2016) (quotations omitted).

ARGUMENT

. Plaintiffs are unlikely to succeed on the merits.

Plaintiffs lack standing to bring the present action and so are unlikely to succeed on
the merits. And even if they had standing, they are unlikely to succeed on the merits
because the proscribed conduct is not covered by the plain text of the Second
Amendment, and § 18-12-111.5 is consistent with the Nation’s historical tradition of

firearms regulation.
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A. Plaintiffs do not have Article Ill standing.

Standing is jurisdictional. See Colo. Envil. Coalition v. Wenker, 353 F.3d 1221,
1227 (10th Cir. 2004). Accordingly, “plaintiffs bear the burden of establishing standing.”
Colo. Outfitters Ass’n v. Hickenlooper, 823 F.3d 537, 544 (10th Cir. 2016).

For Article Ill standing, a plaintiff must demonstrate, among other things, “an injury
in fact . . . which is (a) concrete and particularized, and (b) actual or imminent, not
conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)
(citations omitted). “A ‘concrete’ injury must . . . actually exist.” Spokeo, Inc. v. Robins, 578
U.S. 330, 340 (2016). Accordingly, plaintiffs’ injuries must be “real, and not abstract.” /d.

None of the Plaintiffs can establish standing. In their identical declarations, each
individual Plaintiff alleges that they have purchased and assembled firearms from firearm
kits in the past, that they “desire to continue purchasing firearms parts kits and assembling
them into firearms free of the unconstitutional burden on this conduct imposed by C.R.S.

§ 18-12-111.5, and but for that statute, [they] would in fact continue to do so.” See e.g.
Howard Dec., Doc. 8-2, || 2; Richardson Dec., Doc. 8-4, q[ 2; Schlosser Dec., Doc. 8-5, p.1.
But the Act doesn’t prevent any of the Plaintiffs from purchasing kits and assembling
firearms. The Act only requires that Plaintiffs obtain a serialization from a federal firearm
licensee. Plaintiffs thus have not pointed to an injury that “actually exist[s]” because the
statute does not proscribe their proposed conduct. Spokeo, 578 U.S. at 340.

NAGR and RMGO also lack standing. They assert standing based on the interests
of certain of their members, which they represent. See Rhodes Dec., Doc. 8-3, {1 3 & 4.
For those members, NAGR and RMGO identify the same supposed injury: their members’
“desire to exercise their Second Amendment right to acquire firearm parts kits and

5
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assemble personally made firearms free of the unconstitutional burden on that conduct
imposed by C.R.S. § 18-12-111.5.” Id. Because the statute does not prevent them from
acquiring and assembling firearms from firearm part kits, they have identified no actual
injury caused by the statute. Plaintiffs therefore lack standing and are not entitled to the
extraordinary remedy of a preliminary injunction.

B. SB 23-279 is constitutional.

Even if Plaintiffs have standing, they are unlikely to succeed on the merits of their
challenge because the Act is constitutional. The Second Amendment provides: “A well
regulated Militia, being necessary to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.” U.S. Const. amend. Il. The Supreme Court
has held “that the Second Amendment conferred an individual right to keep and bear
arms.” District of Columbia v. Heller, 554 U.S. 570, 595 (2008). But “[0]f course][,] the right
[is] not unlimited.” Id. “Properly interpreted, the Second Amendment allows a ‘variety’ of
gun regulations.” New York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1, 80
(2022) (Kavanaugh, J. concurring). For example, states may regulate certain “dangerous
and unusual” arms. Heller, 554 U.S. at 622-24, 627. And states can impose reasonable
regulations based on unique factors present in their jurisdictions. McDonald v. City of
Chicago, 561 U.S. 742, 785 (“[S]tate and local experimentation with reasonable firearms
regulations will continue under the Second Amendment.”)

The Court has established a two-step framework to resolve Second Amendment
challenges. First, the Court considers whether “the Second Amendment’s plain text covers
an individual’s conduct.” Bruen, 597 U.S. at 17. If it does, the Second Amendment
“‘presumptively protects that conduct.” /d. The burden then falls on the government to

6

App.063 63






Case 1:24-cv-00001-GPG-STV Document 23 Filed 02/28/24 Page 8 of 16
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 67

Relatedly, “individual self-defense is ‘the central component’ of the Second
Amendment.” McDonald, 561 U.S. at 767 (quoting Heller, 554 U.S. at 599). Requiring a
serial number on firearms and firearm parts does not interfere with an individual’s ability to
defend themself. Accordingly, even if, as Plaintiffs contend, “gunsmithing was a . . . hobby”
in early America, Mot. at 1, minor regulations of that hobby—such as affixing a serial
number—have no bearing on the Second Amendment’s central concern of self-defense.
See Planned Parenthood of SE Penn. v. Casey, 505 U.S. 833, 988 (1992) (Scalia, J.,
concurring) (“[A] law of general applicability which places only an incidental burden on a
fundamental right does not infringe that right.”).

Plaintiffs implicitly concede that their desired conduct—to possess unserialized
frames and receivers—is not within the plain text of the Second Amendment. Instead,
Plaintiffs argue that “the right to keep and bear arms implies a right to manufacture arms.”
Mot. at 8 (emphasis added). This implied-rights argument is contrary to Bruen and Heller.
The Court there was clear: courts must determine whether “the Second Amendment’s
plain text covers an individual’s conduct.” Bruen, 597 U.S. at 17 (emphasis added).
Plaintiffs’ focus on implied rights necessarily disregards the actual text of the Second
Amendment. See, e.g., id. at 20 (“In Heller, we began with a ‘textual analysis’ focused on
the ‘normal and ordinary’ meaning of the Second Amendment’s language.”) (quoting
Heller, 554 U.S. at 576-77). Accordingly, Plaintiffs’ argument that the Second Amendment
“‘implicitly includes the right to . . . manufacture firearms . . . is quite-clearly not a ‘plain text’
analysis, required under Bruen.” Def. Distributed v. Bonta, No. CV 22-6200-GW-AGRX,

2022 WL 15524977, at *4 (C.D. Cal. Oct. 21, 2022). Here, by labeling the so-called “right
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to manufacture” firearms an “implie[d] right,” Plaintiffs concede that the right is not found in
the plain text of the Second Amendment. This dooms their claim under Bruen.

Plaintiffs cite Rigby v. Jennings, 630 F. Supp. 3d 602 (D. Del. 2022), which
invalidated a Delaware statute that prohibited the possession of unfinished frames and
receivers and untraceable firearms. But Rigby actually supports the Governor’s position.
The Rigby court determined that the Delaware statute implicated the Second Amendment
at Bruen'’s first step because it “criminalize[d] the possession of unserialized finished
firearm frames and untraceable firearms without providing any way for Plaintiffs to
keep firearms they lawfully manufactured.” Id. at 613 (emphasis added). The court was
careful to distinguish Delaware’s restrictive statute from California’s ghost gun statute,
which “permits individuals to ‘apply to the Department of Justice for a unique serial number
or other mark of identification’ for their firearms.” Id. at 613 n.12 (quoting Cal. Penal Code
§ 29180(b)(1)). “Unlike California,” the Rigby court noted, “Delaware is criminalizing the
possession of once-lawfully possessed firearms without giving Plaintiffs any opportunity to
maintain possession of their firearms by applying for a serial number.” /d.

Colorado’s statute is like the California statute approved of by Rigby. The Act allows
a federal firearms licensee to serialize any frame, receiver, or firearm. See Colo. Rev. Stat.
§ 18-12-111.5(7). Unlike Delaware’s statute, Colorado does not criminalize the possession
of anyone’s firearm. Therefore, Colorado’s statute does not prohibit the possession of
firearms, firearm parts, or gun assembly kits and so does not burden rights protected by
the Second Amendment in the manner identified by the Rigby court.

Other courts have expressly found that the Second Amendment right to “keep and
bear Arms” does not extend to private assembly of firearm parts. For instance, in Defense

9
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Distributed v. Bonta, the court held that a statute prohibiting the use, possession, selling,
or transfer of a milling machine used to manufacture firearms is not covered by the text of
the Second Amendment. 2022 WL 15524977, at *1, *4. “What is at issue here is a ban on
‘self-manufacture of firearms’ and a prohibition on ‘the sale of the tools and parts
necessary to complete the self-manufacturing process.’. . . [Y]ou will not find a discussion
of these concerns (or any such ‘right(s)’) in the ‘plain text’ of the Second Amendment.” /d.
at *4. Put simply, the legislation focused on firearm manufacturing and had “nothing to do
with ‘keepling]’ or ‘bear[ing]’ arms.” /d.

And in United States v. Avila, a Colorado district court upheld a similar federal
statute prohibiting the possession of any firearm with an obliterated serial number. No. 22-
cr-2240WJM-1, 2023 WL 3305934, at *5 (D. Colo. May 8, 2023). Conducting the textual
analysis required by Bruen, the court found that the Second Amendment did not protect an
individual’s right to possess a firearm with an obliterated serial number. /d. at *5. Plaintiffs
argue that Avila is distinguishable from this case because the federal statute only applies
to obliterating serial numbers on commercially manufactured firearms, not parts. Mot.,
Doc. 8., at 9-10. This is a distinction without a difference. Similar to ghost guns, which are
manufactured without a serial number, obliterating a serial number “mak[es] the identity of
a person who possesses a particular firearm more difficult to determine.” Avila, 2023 WL
3305934, at *5. Such arms may be regulated consistent with the Second Amendment.

2. Colorado’s statute is consistent with the Nation’s history and
tradition of firearm regulation.

Even if unserialized frames or receivers obtained in firearm assembly kits falls
within the plain text of the Second Amendment, Plaintiffs are unlikely to succeed on the

merits because Colorado’s statute fits within “the Nation’s historical tradition of firearm
10
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regulation.” Bruen, 597 U.S. at 24. To meet its burden at this stage, the government does
not need to identify a historic law that is a “dead ringer.” /Id. at 30. Due to “unprecedented

LTS

societal concerns” and “dramatic technological changes,” “[t]he regulatory challenges
posed by firearms today are not always the same as those that preoccupied the Founders
in 1791 or the Reconstruction generation in 1868.” Id. at 27. Instead, the Governor must
demonstrate only that the Act has “a well-established and representative historical
analogue, not a historical twin.” Id. at 30.

American history demonstrates a long tradition of regulating self-assembled
firearms, as well as regulating firearm components. In colonial and early republic times,
many colonies and states regulated trap guns, a type of self-assembled firearm that could
fire without a human present by use of a tripwire. Resp. Appx., Spitzer Dec., pp. 75-76,
20-21; pp. 77-79, | 24. Sixteen such laws were enacted in the 1700s-1800s—with the
earliest in 1771—and 13 in the early 1900s. /d. at pp. 77-79, | 24. Additionally, gunpowder
was “widely and extensively regulated in the colonies and states” given the threat posed to
public safety by poorly-stored gunpowder. /d. at pp. 83-83, ||| 33-34. Regulation of
gunpowder—obviously a necessary element of a functional firearm—took many forms,
including requiring a license for possessing certain amounts of gunpower. /d. at p. 83,

1 33; p. 88, { 41. At least six colonies in the 1600s and eight colonies in the 1700s enacted
laws regulating this critical firearm component. /d. at pp. 84-85, 87; q[{] 35-36, 39. After the
Second Amendment was enacted, these gunpowder laws were not challenged in court. /d.
at pp. 89-90, 9 44. To the contrary, more states and cities enacted more gunpowder laws.

And even though self-manufactured firearms were rare in early America, another

form of arms were both self-made and subject to government regulation: clubs and other

11
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blunt weapons. See Heller, 554 U.S. at 581 (defining 18" century “arms” as “weapons of
offense,” or “any thing that a man . . . takes into his hands, or useth in wrath to cast at or
strike another”) (citing historical dictionaries). Unlike firearms, clubs were generally easy to
make in early America. Resp. Appx., Spitzer Dec., p. 75,  19; p. 101, § 59. Bludgeons—a
short stick with a weighted end—were barred by 15 states as early as 1799. /d., { 60.
Sixteen states barred billy clubs dating to 1862. And 13 other states have generally barred
the carrying of “clubs,” dating back to 1664. /d., p. 104, [ 62. Thus, contrary to Plaintiffs,
self-manufactured arms are not immune from government regulation.

Plaintiff argues “there is no Founding-era law analogous to a modern law requiring
the serialization of firearm parts.” Mot., Doc 8, at 10. But the Governor need not show a
historical twin, only a historical analogue. See Bruen, 597 U.S. at 30. Regulations of self-
assembled arms and firearm components, enacted to further public safety, show that the
Second Amendment never protected an unfettered right to assemble firearms free of
government oversight. Nor is the lack of Founding-era serialization requirements
surprising. In a pre-industrial society such as Colonial America, "where guns and gun parts
. . . were mostly imported from abroad . . . , there would be no reason, notion, ability, or
incentive to enact some kind of uniform firearm numbering system.” Resp. Appx., Spitzer
dec., pp. 72-73, ||| 13-15. Nor did early America have the technical capacity to implement
uniform serialization, with its slow communications and decentralized recordkeeping. /d.
Policing itself “barely existed in the way we think of policing today.” Id., p. 100, § 57. In
short, “in the 1700s and most of the 1800s, uniform firearms serializing was a non-existent

solution to a non-existent problem.” Id., p. 73, [ 15.

12
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Plaintiffs argue that a tradition of individuals self-producing firearms predates the
Revolutionary War. Mot., Doc. 8, at 8. Not so. By the time of the American Revolution, the
vast majority of manufactured firearms were from England, Belgium, Spain and France.
Resp. Appx., Delay, Dec., p. 20, § 30. The overwhelming majority of firearms found in
Colonial America originated from these European production centers that offered
economies of scale, access to high-quality materials, and technologically sophisticated
production. /d., pp. 20-22, 9] 30-33. In contrast, 18" century Colonial America had a
minor, low-productivity firearms manufacturing sector. /d., pp. 29-30, [ 47. The majority of
gunsmiths in Colonial America were focused on making minor repairs to firearms, not
manufacturing them. /d., pp. 23-24, ] 36; id., pp. 25-26, ]| 40-41. While there was a
smaller sector of gunsmiths that produced firearms, these gunsmiths usually relied on
imported locks and other imported components. Id., p. 27, 4 43. Furthermore, such
production was not the work of amateur or moonlighting gunsmiths, but skilled and well-
compensated professionals. /d. The outbreak of the Revolutionary War did not change
these circumstances. Most American forces fought with imported European firearms;
American war planners relied not upon a tradition of self-made arms but Colonial
government policies and international markets. /d., pp. 38-40,9[] 61-62. Therefore, the
notion that there is an historical tradition of self-manufacturing guns dating back to the
Revolutionary War is inaccurate.

Furthermore, Plaintiffs’ conduct is unlike the limited self-manufacturing of arms that
did occur in 18" century America. Plaintiffs mischaracterize ghost guns as “manufactured
arms,” but ghost gun kits do not require any firearm manufacturing expertise. Resp. Appx.,
DelLay Dec., pp. 10-11, q[1] 14-15. Instead, these kits are marketed to amateurs looking for

13
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easy assembly. For instance, one seller of ghost gun kits promises its buyers that its
“‘patented AR-15 and .308 Easy Jigs ... mak[e] It ridiculously easy for a non-machinist to
finish their 80% lower in under 1 hour with no drill press required.” Id., pp. 10-11, [ 14. In
short, these ghost gun “kits enable consumers with no skill, experience, or special tools to
quickly assemble high-quality firearms. Nothing like that has ever existed before in
American life.” Id., p. 45, ]| 70.

Il Plaintiffs’ claims also fail to satisfy the remaining elements for injunctive
relief.

A. Plaintiffs will not suffer irreparable harm absent a preliminary injunction.

Irreparable harm has been characterized as the “single most important prerequisite
for the issuance of a preliminary injunction.” Schrier, 427 F.3d at 1268 (citation omitted).
The alleged injury must be “certain, great, actual ‘and not theoretical.”” Heideman v. S. Salt
Lake City, 348 F.3d 1182, 1189 (1%h Cir. 2003) (quoting Wis. Gas. Co. v. FERC, 758 F.2d
669, 674 (D.C. Cir. 1985)). Here, Plaintiffs have not demonstrated how requiring serial
numbers to be imprinted on frames or receivers by federal firearms licensees causes them
irreparable harm. For instance, Plaintiffs all make the conclusory assertion that Colorado’s
statute presents them with an “unconstitutional burden.” Eg. Howard Dec., Doc. 8-2, {]2;
Schlosser Dec., Doc. 8-5, p. 1. But Plaintiffs can still purchase kits and assemble firearms;
they just need to have serial numbers imprinted on the frames or receivers. Therefore,
because they can keep and bear any arm—or part—that they wish, they cannot satisfy the
requirement of showing irreparable harm.

B. The balance of harms and public interest factors support entry of
injunctive relief.

14
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS,
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

APPENDIX IN SUPPORT OF RESPONSE
TO MOTION FOR TEMPORARY
INJUNCTION

Pursuant to this Court’s Uniform Civil Practice Standard 7.1A(a)(3), Defendant
Jared S. Polis, in his official capacity as Governor of the State of Colorado, hereby
submits this Appendix in support of its Response to Motion for Temporary Injunction. The

Appendix contains:
(1) Declaration of Brian Delay, with attachments.
(2) Declaration of Robert Spitzer, with attachments.

(3) Declaration of Daniel Webster, with attachments.

Respectfully submitted this 28th day of February, 2024,
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS
CHRISTOPHER JAMES HIESTAND RICHARDSON
MAX EDWIN SCHLOSSER
JOHN MARK HOWARD, and
ROCKY MOUNTAIN GUN OWNERS,
Plaintiffs,
V.

JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

DECLARATION OF BRIAN DELAY

I, Brian DelLay, the undersigned, declare as follows:
BACKGROUND AND QUALIFICATIONS

1. | am an Associate Professor of History and the Preston Hotchkis Chair in the
History of the United States at the University of California, Berkeley. | received my B.A.
from the University of Colorado, Boulder (1994), and my M.A. (1998) and Ph.D. (2004)
from Harvard University. My first book, War of a Thousand Deserts: Indian Raids and the
U.S.-Mexican War (Yale University Press, 2008), underwent blind peer-review before
publication and won best book prizes from several different scholarly organizations. Since
2008, | have been working on three interrelated projects about the historic arms trade: a
monograph about the arms trade in the era of American Revolutions (under contract with

W.W. Norton and scheduled to be published in 2025); a second monograph about guns,
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freedom, and domination in the Americas from 1800-1945 (also under contract with W.W.
Norton); and a database tracking the global trade in arms and ammunition between the
end of the Napoleonic Wars and start of World War I. These projects are grounded in
primary-source research in archives in the United States, England, Spain, and Mexico.

2. | have delivered around three dozen invited presentations on firearms
history at academic conferences and universities in the U.S. and abroad, including
Harvard University, the University of Chicago, Stanford University, Oxford University,
Cambridge University, the University of Melbourne, Doshisha University in Kyoto, Japan,
and the Zentrum fur Interdisziplinare Forschung (ZIF), in Bielefeld, Germany. | have
given interviews on the history of firearms and the gun business for the British
Broadcasting Service (BBC), as well as for the Australian Broadcasting Corporation
(ABC), and public radio stations in the United States. In September 2023, my 21,000-
word article “The Arms Trade & American Revolutions” was published in the American
Historical Review, the flagship journal of the history discipline. In addition to scrutiny from
the journal's editor and members of the board of editors (all prominent academic
historians), this article underwent two rounds of double-blind peer review where it was
critigued by seven experts in the field before being accepted for publication. This is my
second article published in the AHR, and it has just been awarded the Vandervort Prize
by the Society for Military History.

3. My research on the history of firearms has been supported by grants from
the American Philosophical Society, the British Academy, the American Council of

Learned Societies (twice), and the Stanford Humanities Center, among other
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organizations. In 2019, | was awarded a Guggenheim fellowship to support my work on
firearms and American history.

4, In addition to my work on this case, I've served as an expert witness in
Hanson v. District of Columbia, 22-cv-02256 (D.D.C.); Arnold v. Tina Kotek, et al., No.
22CV41008 (Harney Cty. Cir. Ct.); Oregon Firearms Federation, et al., v. Tina Kotek, et.
al., 22-cv-01815 (D. Ore.)}; Harrel v. Raoul, 23-cv-141-SPM (S.D. II.); Langley v. Kelly, 23-
cv-192-NJR (S.D. IlIl.); Barnett v. Raoul, 23-cv-209-RJD (S.D. Ill.); Federal Firearms
Licensees of lllinois v. Pritzker, 23-cv-215-NJR (S.D. lll.); Herrera v. Raoul, 23-cv-532 (N.D.
lIl.); Kenneally v. Raoul, et al., 23-cv-50039 (N.D. Ill.); William Wiese, et al., v. Rob Bonta,
etal., 2:17-cv-00903 (E.D. Cal); Gabriella Sullivan, et al., v. Bob Ferguson, et al., 3:22-cv-
05403 (W.D. Wash.); Rocky Mountain Gun Owners et al., v. The Town of Superior et al.,
22-cv-2680 (D. Col.); Association of New Jersey Rifle & Pistol Clubs, Inc., et al. v. Platkin
et al., 3:18-cv-10507 (D.N.J.); Cheeseman et al. v. Platkin et al., 1:22-cv-04360 (D.N.J.);
Ellman et al. v. Platkin et al., 3:22-cv-04397 (D.N.J.); John Rigby et al. v. Kathy Jennings
etal., 1:.21-cv-01523-MN (D. Del.); and Lawrence Hartford, et al., v. Bob Ferguson, et al.,
3:23-cv-05364-RJIB (W.D. Wash). The only cases in the last four years in which | testified
are Oregon Firearms Federation, supra, and Arnold v. Kotek, supra.

5. A true and correct copy of my curriculum vitae is attached as Exhibit A to

this report. | am being not being compensated for my work in this matter.

SUMMARY OF OPINIONS

l. Self-made arms are not a part of American history or tradition

1 Oregon Firearms Federation et al., v. Tina Kotek et. al., has been consolidated with
three other actions: Fitz v. Rosenblum et al., 3:22-cv-01859 (D. Ore.), Eyre v. Rosenblum
etal., 3:22-cv-01862 (D. Ore.), and Azzopardi v. Rosenblum et al., 3:22-cv-01869 (D. Ore.).
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11.  Opponents of these efforts to hold ghost guns to some of the same regulatory
standards as professionally made guns are conjuring a false historic continuity to challenge
the laws in court. Joseph Greenlee, a lawyer and gun-rights activist with the Heartland
Institute and the Firearms Policy Coalition, elaborated the thesis in a 2023 article in the Saint
Mary’s Law Journal *® As its title suggests, “The American Tradition of Self-Made Arms”
argues that today’s printers and assemblers of ghost guns are part of a venerable national
tradition of “at-home arms production,” one that stretches back into the colonial era.l” Similar
claims were made before a Congressional committee on ghost guns in 2021.18 The historical
argument, in brief, is that (1) private citizens have been making their own arms since the
founding era; (2) the founders did nothing about it; (3) therefore we can do nothing about it,
either.

12.  This argument is already finding its way into legal challenges,*® including the
one now before this court. The first sentence in Plaintiffs’ complaint is a quote from
Greenlee’s article, and the article is cited throughout as the main (and usually sole) source
of its historical claims. Relying on Greenlee’s work, plaintiffs assert that “the ability to defend

one’s home and community, hunt, fight wars, and ultimately win American independence

16 Joseph G.S. Greenlee, The American Tradition of Self-Made Arms, 54 ST. MARY’s L.J.
35 (2023).

171d. at 50.

18 Testimony of Ashley Hlebinsky, United States Senate, Subcommittee on the
Constitution, Committee on the Judiciary, Stop Gun Violence: Ghost Guns, May 11, 2021,
https://www.judiciary.senate.gov/imo/media/doc/Ashley%20HIlebinsky%20Written%20Testi
mony%?20Final.pdf

19 See for example Greenlee’s expert declaration in Roger Palmer et al., v. Stephen
Sisolak et al., No. 3:21-cv-00268 (D. Nev.); and Complaint for Declaratory and Injunctive
Relief at 6, Defense Distributed et al., v. Rob Bonta et al., No. 2:22-cv-06200-CAS-AGR
(C.D. Cal.).
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examination of how firearms were built before the nineteenth century; where they were built,

by whom, and why; and the nature of firearms production in early America.

Europe’s Early-Modern Dominance of Global Arms Production

17. Europeans manufactured and distributed the vast majority of the eighteenth-
century world’s firearms. While gunpowder and gunpowder weapons originated in China,
Europe became the global center of firearm innovation starting in the late seventeenth
century. As European gun-making became more sophisticated, specialized, and efficient,
most of the rest of the world chose to import guns than try and compete through domestic
manufacturing. While quality arms production persisted in the Ottoman Empire, China, and
some polities of South and Southeast Asia, it often involved European advisors and usually
supplemented rather than replaced imports from Europe.?® The dominance of western
European manufacturers meant that they were the ones equipping Europe’s huge armies,
navies, coast guards, sheriffs, and militias; supplying the continent's domestic firearms
markets; arming its vast merchant marine and the huge trading companies that extracted so

much wealth from the rest of the world; outfiting European allies and mercenaries in

25 As Peter Lorge puts it, Asia “became part of the European arms trading system”
starting in the sixteenth century. PETER A. LORGE, THE ASIAN MILITARY REVOLUTION: FROM
GUNPOWDER TO THE BomB 17, 89—90 (2008). For production in South Asia, see PRIYA SATIA,
EMPIRE OF GUNS: THE VIOLENT MAKING OF THE INDUSTRIAL REVOLUTION 176-80, 285-99
(2019); EMRYS CHEW, ARMING THE PERIPHERY: THE ARMS TRADE IN THE INDIAN OCEAN DURING
THE AGE OF GLOBAL EMPIRE 28-36 (2012). Kenneth Chase argues that Europe’s advantages
in designing and producing firearms primarily followed from the fact that Europe was
threatened by infantries (which firearms are effective against), rather than nomads (which
they are less effective against). See KENNETH CHASE, FIREARMS: A GLOBAL HISTORY TO 1700
(2003).

1C
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wartime; and shipping hundreds of thousands of inexpensive guns annually to Africa by mid-
century, as fuel for the inferno of the Atlantic slave trade.?®

18. Europeans gunmakers were also responsible for all but a tiny percentage of
the firearm that anyone ever laid eyes on in the colonial Americas. To understand why so
few of America’s guns were made even by gunsmiths in America, let alone by nonexperts,

we have to understand how firearms worked and how they were manufactured.

How Muskets Worked

19. Firearms were the most technologically complex objects most people ever
encountered in the eighteenth century. With a primed, loaded, and cocked musket pressed
against the shoulder, a simple squeeze of the index finger unleashed a kind of magic. That
squeeze initiated a series of movements inside the lock mechanism. The pulled trigger
rotated small iron wedge called a sear, which held a gear called a tumbler in place. With the
sear released, the tumbler rotated forward—-propelled by a spring that had been tensed
when the shooter first cocked the gun. The cock (or hammer), connected to the tumbler,
also rotated forward, with force. Atop the cock a simple vice gripped a sharpened piece of
flint, and as it rotated downward the flint skidded into a concave, serrated steel plate called

a frizzen.?’

26 For a sweeping overview of the history of arms making and power, see McNeill, THE
PURSUIT OF POWER: TECHNOLOGY, ARMED FORCE, AND SOCIETY SINCE A.D. 1000 233-34
(1982). For Africa, see J.E. Inikori, The Import of Firearms into West Africa 1750-1807: A
Quantitative Analysis, 18 J. AFR. HIST. 339, 343-49 (1977).

2 Many books offer lucid explanations of the workings of flintlock firearms. See for
example M. L. BROWN, FIREARMS IN COLONIAL AMERICA: THE IMPACT ON HISTORY AND
TECHNOLOGY: 1492-1792 68-79 (1980); and W. Y. CARMAN, A HISTORY OF FIREARMS: FROM
EARLIEST TIMES TO 1914 100-04 (1955).

11
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20. Flint is one of nature’s hardest materials; hard enough that when it hits iron or
steel with enough force and at the right angle some of the metal gives way, showering off in
a glowing spray of super-heated flakes. Thanks to the elegant design of the flintlock
mechanism, when the cock and flint fell forward the frizzen was shoved backward on its pin,
exposing a little pan full of fine, black gunpowder. That is when human energy traveling
through levers and springs unleashed chemical energy. The cascading metal sparks ignited
this powder, and a tongue of flame darted down from the pan through a small touchhole into
the barrel of the musket, where the shooter had earlier packed in a larger charge of
gunpowder. That charge ignited. Trapped by the barrel’s walls and the breech-plug at the
rear, the explosion traveled the only direction it could, forward. In so doing it drove before it
an obstacle, the musket ball, a lead sphere that clanged and screamed down the length of
the barrel, took to the air, and flew.?®

21. The remarkable tool that made all this happen had four basic components: a
wooden stock, a lock (ignition) mechanism made of iron and steel, an iron barrel, and a
group of metal parts (usually brass) called “furniture,” including a butt-plate, trigger guard,
and ramrod pipe. Carpenters could make serviceable stocks, and blacksmiths could cast,
file, and polish brass furniture. Reliable barrels and locks, however, were very difficult to

produce and extraordinarily difficult to produce in quantity.

Making Gun Barrels
22.  The barrels of eighteenth-century firearms were made from wrought iron —

nearly pure iron that is repeatedly heated and worked into shape with tools. Low carbon

28 1d.
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Making Gun Locks

25. It was more challenging still to make quality gunlocks. Flintlock mechanisms
consisted of more than a dozen separate parts, some fixed and others moveable, all required
to operate in symmetry in order to produce the intended effect. Engravings published in 1770
as a supplement to the Encyclopédie, Enlightenment France’s great monument to
knowledge, provide precise views of the finished lock mechanism (Exhibit B) and its
constituent parts (Exhibit C). Lock makers in eighteenth-century Europe generally used
hardened dies to make the larger pieces. Small, red-hot bars of iron would be pounded into
dies cut in the shape of the lock-plate, cock, hammer, tumbler, bridle, sear, frizzen, and
trigger. It usually took multiple firings before a component part was properly forged to shape,
which made the metal brittle. Lock-makers therefore had to soften (anneal) it with controlled
reheating and cooling it in powdered charcoal inside cast-iron chests.3” Some parts required
additional steps. The tumbler (Exhibit C, fig. 17), for example, which transmitted the main
spring’s energy to the hammer, featured graded notches that had to be filed with near

precision for the lock mechanism to function correctly.3®

26.  Once properly formed and cooled, the pieces would be knocked out of the dies
and excess metal cut and filed off to ready them for assembly. Screws of various lengths
and diameters had to be cut to size, to affix the smaller parts to the lock plate and the lock

plate to the stock. Threads for metal screws would be cut on a steel screw plate, and those

1815174 (1997).
37 See MERRITT ROE SMITH, HARPERS FERRY ARMORY AND THE NEW TECHNOLOGY: THE
CHALLENGE OF CHANGE 86-89 (1977).
38 1d., at 90.
1t
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mechanics and hobbyists have the requisite skill and experience to build cars from imported
parts. But thanks to the transparency of modern industrial statistics, the distinction the
English language makes between auto manufacturing, auto maintenance, and auto repair,
and the fact that there are no legal, ideological, or corporate incentives to claim that
Floridians make the cars they drive, we can all agree that while the state has a lot of cars, a
lot of maintenance and repair shops, and individuals with mechanical skill, the state’s
population nonetheless imports its millions of vehicles.

36. Things are quite different when it comes to guns and gunsmiths in early
America. Gunsmiths are easy enough to find in the archives of individual colonies, and
routinely advertised their services in colonial newspapers. For example, Henry Deabarear
informed his customers in Pennsylvania that “he follows his usual business, such as gun
work and spring lancet making, likewise cupping spring and teeth instruments.”>* Thomas
Tew, in his shop on Broad Street in Newport, boasted that he “cleans and repairs GUNS,
and GUN-LOCK in the best and most expeditious manner.”®® In New York, Gilbert Forbes
made and sold “all Sorts of GUNS, in the neatest and best Manner, on the lowest Terms.”>¢
Nathaniel and Joseph Cranch, “lronmongers & Gunsmiths” located in south Boston, sold
imported arms, barrels, and locks, and advertised “Guns and Pistols repair'd and clean’d.”’
John Page, who moved from London to Preston, Connecticut, let New Englanders know that

he “makes and repairs all Kinds of Pistols, Muskets, and Blunderbuses, in the most neat

54 PENNSYLVANIA GAZETTE (Sept. 15, 1773).
55 NEWPORT MERCURY (June 26, 1775).
56 NEW YORK JOURNAL (May 25, 1775).
57 BosTON GAZETTE (Nov. 29, 1773).
21
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from continental Europe, the insurgency against Great Britain would have been a
spectacular failure.

54, Patriot leaders hoped things would be otherwise at the dawn of the rebellion,
and confidently boasted that they could build their way out of their arms shortage. Benjamin
Franklin wrote that with the right incentives “arms may be made as good and as cheap in
America as in any Part of the World.”! John Adams claimed that his country had “many
manufacturers of firearms now, whose arms are as good as any in the world.”®? John
Hancock believed that the colonies’ gunsmiths would “soon be able to provide” the
necessary firepower.®® And Thomas Paine informed readers of Common Sense of canon
cast “at pleasure” and American small arms “equal to any in the world.”®* Richard Penn, a
former lieutenant governor of Pennsylvania and the man whom the Continental Congress
entrusted to deliver the “olive-branch petition” to the King in the summer of 1775, warned
parliament that the colonies made small arms “in great numbers, and very complete.”®

Another correspondent from Philadelphia went even further, assuring parliament that there

%1 Letter from Benjamin Franklin to Silas Deane (Aug. 27, 1775), available at
https://founders.archives.gov/?q=joseph%20belton&s=1111311111%20&sa=&r=1&sr=
(last visited Jan. 25, 2023)

92 John Adams, Novanglus Il (Feb. 6, 1775), in PAPERS OF JOHN ADAMS, VOL 2 243-55,
252 (Robert J Taylor et al., eds., 1977).

93 Letter from John Hancock to George Washington (Mar. 6, 1776), in THE PAPERS OF
GEORGE WASHINGTON DIGITAL EDITION (Theodore J. Crackel, ed., 2008).

94 THOMAS PAINE, RIGHTS OF MAN, COMMON SENSE, AND OTHER POLITICAL WRITINGS 41
(Mark Philp ed., 1998).

9 Penn’s testimony is in WiLLIAM COBBETT, THE PARLIAMENTARY HISTORY OF ENGLAND
FROM THE EARLIEST PERIOD TO THE YEAR 1803: FROM WHICH LAST-MENTIONED EPOCH IT IS
CONTINUED DOWNWARDS IN THE WORK ENTITLED “THE PARLIAMENTARY DEBATES,” VoL 18, 913
(1814).
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procurement records from the time make it difficult to say with confidence how many new
firearms the facility turned out. One expert suggests that fifteen thousand “was not out of the
question” during its years of operation, which, if accurate, would be an impressive figure
given the challenges of the day.'1°

60. But the large majority of these American-made firearms produced during the
revolution relied on European locks and barrels. War planners understood from the
beginning that it would have to be so. In September 1775, for example, Congress authorized
the foreign purchase and importation of ten thousand muskets and twenty thousand musket
locks.''! The firearms historian George Moller found evidence for at least 40,000 locks
imported during the Revolution, along with comparable quantities of musket barrels
(including nearly 30,000 in a single shipment in May of 1777).112 The scale of these parts
imports suggest that the expert gunsmiths employed by government seldom made firearms
from scratch. Indeed, after extensive research, Moller himself was “unable to establish a
single instance where a continental armorer was employed in the fabrication of entirely new
arms.”t13

61. Even while relying almost entirely on imports for the most critical components,
it is doubtful whether domestic producers made even a tenth of the firearms used by

American forces during the war. Around three hundred thousand Americans bore arms in

110 1d, at 96.

111 See resolutions of Monday, Sept. 18, 1775, in UNITED STATES CONTINENTAL
CONGRESS, JOURNALS OF THE CONTINENTAL CONGRESS, 1774-1789, EDITED FROM THE
ORIGINAL RECORDS IN THE LIBRARY OF CONGRESS, VOL. 2 253-54 (Worthington Chauncey Ford
ed., 1904).

112 GEORGE D. MOLLER, AMERICAN MILITARY SHOULDER ARMS |: COLONIAL AND
REVOLUTIONARY WAR ARMS, 141-42 (2011).

113 1d. at 147.
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PRIZES, HONORS, & AWARDS (cont.)

Finalist for the PROSE Award in the U.S. History and Biography/Autobiography
category, sponsored by the Association of American Publishers, 2008

Organization of American Historians Distinguished Lecturer, 2008-2011
Bolton-Cutter Award for best borderlands article, Western History Association, 2008
Robert F. Heizer Prize for the best article in the field of ethnohistory, 2008

CLAH Article Prize, Conference on Latin American History, 2008

Stuart Bernath Article Prize, Society for Historians of American Foreign Relations, 2008
Phi Alpha Theta/Westerners International Prize for Best Dissertation, 2005

Harold K. Gross Prize from Harvard University for the dissertation “demonstrating the
greatest promise of a distinguished career in historical research,” 2004

University of Colorado Residence Life Academic Teaching Award, 2005

Derek Bok Center Awards for Excellence in Teaching, Spring 1999 and Fall 1999

GRANTS AND FELLOWSHIPS

John Simon Guggenheim Foundation Fellowship, 2019-2020
Marta Sutton Weeks Fellow, Stanford Humanities Center, 2019-2020
Center for Advanced Studies in Behavioral Sciences Fellowship, 2019-2020 (declined)
American Council of Learned Societies Fellowship, 2017-2018
Harry Frank Guggenheim Foundation Fellowship, 2013-14'
UC Humanities Research Fellowship Grant, 2013-14"'
UC Berkeley CORE Research Bridging Grant, 2012-14’
Charles A. Ryskamp Research Fellowship, American Council of Learned Societies,
2010-2011
Donald T. Harrington Fellowship, UT Austin, 2009-2010 (Declined).
University of Colorado Graduate Committee on the Arts and Humanities Research Grant,
2008.
American Philosophical Society / British Academy Fellowship, 2008.
Junior Faculty Development Award, University of Colorado, 2007.
Bill and Rita Clements Research Fellowship for the Study of Southwestern Americana,
Full Year, Clements Center, Southern Methodist University, Dallas, TX, 2005-2006.
Postdoctoral Fellowship, Full Year, Huntington Library, San Marino, CA, 2005-2006
(Declined)
Postdoctoral Fellowship, Full Year, Newberry Library, Chicago, IL, 2005-2006
(Declined)
Packard Foundation Dissertation Finishing Grant, 2002-2003
American Philosophical Society, Philips Fund Grant for Native American Research, 2001
David Rockefeller Center for Latin American Studies Summer Grant 2001
Department of Education Foreign Language Area Studies Grant, 2000-01
Mellon Summer Field Research Travel Grants, 1999, 2000, 2001
Harvard History Department Summer Travel Grant, 2000, 2001
Graduate Society Term Time Research Fellowship, Spring 2000
Harvard Graduate Student Council Summer Travel Grant, 1999
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GRANTS AND FELLOWSHIPS (cont.)

The Charles Warren Center Fellowships for Summer Research, 1998, 1999
The Graduate Society’s Summer Fellowship, Harvard University, 1998
General Artemas Ward Fellowship, Harvard University, 1996-97, 1997-98

BOOK REVIEWS

Review of Jonathan Grant, Between Depression and Disarmament: The International
Armaments Business, 1919-1939, in the American Historical Review 25:3, June 2020
Review of David J. Silverman, Thundersticks: Firearms and the Violent Transformation
of Native America, in the American Historical Review, Oct. 2017

Review of Rachel St. John, Line in the Sand: A History of the Western U.S.-Mexico
Border, in the Pacific Historical Review, Aug. 2012.

Review of Bridging National Borders in North America: Transnational and Comparative
Histories, Edited by Benjamin H. Johnson and Andrew R. Graybill, Hispanic American
Historical Review, Feb. 2012,

Review of Fiasco: George Clinton Gardner's Correspondence from the U.S.-Mexico
Boundary Survey, 1849-1854. Edited David J. Weber and Jane Lenz Elder, New Mexico
Historical Review 86:3, Summer 2011, 526-28.

Review of Juliana Barr’s Peace Came in the Form of a Woman: Indians and Spaniards in
the Texas Borderlands, for the American Historical Review 113 (June 2008), 878-79.
Review of Samuel Truett’s Fugitive Landscapes: The Forgotten History of the U.S.-
Mexican Borderlands, for Labor: Studies of Working-Class History of the Americas 4:4
(2007), 130-32.

Review of Gary Clayton Anderson’s The Conquest of Texas: Ethnic Cleansing in the
Promised Land, 1820-18735, for the Journal of American History 93:2 (2006), 530-31.
Review of Samuel Truett and Elliott Young, eds., Continental Crossroads: Remapping
U.S.-Mexican Borderlands History, for the Hispanic American Historical Review 86:4
(2006), 864-65.

Review of Rosemary King’s Border Confluences: Borderland Narratives from the
Mexican War to the Present, for New Mexico Historical Review, Fall 2005.

Review of Edward A. Goodall, Sketches of Amerindian Tribes, 1841-1843, for Itinerario.
The European Journal of Overseas History, Fall 2004 (28:3).

Combined review of Alex D. Krieger’s We Came Naked and Barefoot: The Journey of
Cabeza de Vaca Across North America and Rolena Adorno’s and Patrick Charles Pautz’s
The Narrative of Cabeza de Vaca for the Southwestern Historical Quarterly, April 2004.
Review of Richard Flint’s “Great Cruelties Have Been Reported:” The 1544
Investigation of the Coronado Expedition, for the Southwestern Historical Quarterly,
October 2003.

Review of Allen G. Hatley’s The Indian Wars in Stephen F. Austin’s Texas Colony,
1822-1835, for the Southwestern Historical Quarterly, October 2001.

PRESENTATIONS & INVITED TALKS

e “What a Junk-Shop Musket has to say about the American Revolution,” presentation at
Approaching American Revolutions Symposium, USC, May 2023
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PRESENTATIONS & INVITED TALKS (cont.)

“The Texas Gun Frontier and the Travails of Mexican History,” Gary L. Nall Lecture, West
Texas A&M, October 2017

“Guns and Revolution: The Arms Trade and the Making of American Revolutions, 1774-
1825,” University of Melbourne, October 2017

“Dam-Breaking: How the Arms Trade Enabled the First Global Wave of Decolonization,
1775-1825,” New York University, September 2017

“The Most Dangerous Man You’ve Never Heard Of,” invited presentation at symposium
“Small Arms, Big Business: Trading Arms - Political, Cultural and Ethical Dimensions in
Historical and Global Perspectives,” Zentrum fiir Interdisziplindre Forschung (ZIF),
Bielefeld, Germany, June 2017.

Organizer/chair and presenter for roundtable “Arsenal to the World: The Missing History of
the American Arms Trade,” OAH April 2017

“The Ungovernable Rio Grande,” Cal History Homecoming talk, February 2017

“The Texas Gun Frontier and the Travails of Mexican History, or, No More Weapons!
(Unless they’re for Us),” CENFAD Colloquium, Temple University, January 2017

“The Texas Gun Frontier and the Travails of Mexican History, or, No More Weapons!
(Unless they’re for Us),” University of Connecticut, October, 2016

“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” Harvard
University, October 2016

“How Transimperial Arms Bazaars Stabilized Instability in the Greater Caribbean,”
Rothermere Institute, Oxford University, May 2016

“The International Arms Trade and the Brittle State in Mexico, 1810-1920,” University of
Chicago Latin American Seminar, December 2015

“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” Northwestern
University, December 2015

“Guns and the Making of the Modern Americas,” Stanford University, November 2015
“The Texas Gun Frontier and the Travails of Mexican History,” UT Austin, November 2015
“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” University of
Cincinnati, September 2015

“Dambreaking: Guns, Capitalism, and the Independence of the Americas,” Society for
Historians of American Foreign Relations, Conference Keynote, June 2015

“War of a Thousand Deserts,” San Jacinto Symposium, Houston, TX, April 2015
“Dambreaking: Guns, Mercantilism, and the Demolition of Europe’s America,” the James P.
Jones endowed lecture, Florida State University, March 2015

“Dambreaking: Mercantilism, Armaments, and the Demolition of Europe’s America,”
Indiana University, October 10, 2014

"Gotham’s Gun Barons: New York City Arms the Americas, 1865-1934,” Doshisha
University, Kyoto, Japan, July 25, 2014

"How Borderland Indians Shaped the Era of the U.S.-Mexcan War," Keynote address for the
2014 Doshisha American Studies Seminar, Kyoto, July 26, 2014

“War and Trade,” Roundtable on new histories of trade, Society for Historians of American
Foreign Relations, Lexington, June 2014
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PRESENTATIONS & INVITED TALKS (cont.)

“People and Peoples in Borderland Relations: Blood Talk in New Mexico,” invited talk for
Contested Spaces in Early America symposium, McNeil Center for Early American Studies,
University of Pennsylvania, Philadelphia, PA October 2010

“How Indians Shaped the U.S.-Mexican War,” invited talk for the Bay Area Latin America
Forum, Berkeley, CA September 2010

“Indians and the U.S.-Mexican War,” invited talk at University of North Texas, Sept. 2010
“Patterns of Violence in Navajo-New Mexican Relations,” Pacific Coast Branch of the
American Historical Association annual meeting, Santa Clara CA, August 2010

“States and Stateless Peoples in George Herring’s From Colony to Superpower,” Society for
Historians of American Foreign Relations annual meeting, Madison, WI, June 2010
“Indians, Politics, and 19™-Century American Empire,” UC Berkeley-Stanford-UC Davis
faculty dinner, April 2010

“War of a Thousand Deserts,” invited Keynote Address to the James Rawley Conference in
the Humanities, University of Nebraska, Lincoln, April 2010

“19" Century Lessons for Today’s Drug War Policies,” History as a Resource for Decision
Making, UC Berkeley, March 2010

"Comanches in the Cast: Recovering Mexico's 'Eminently National War, 1830-1846,"
Bancroft Sesquicentennial Symposium, Berkeley, CA, March 2010.

“Mexico, Native Polities, and the Continuous 19" Century American Empire,” invited talk
for the Harvard Symposium on 19" Century Empire, Cambridge, MA April 2009

“War of a Thousand Deserts: How Indians Shaped the Era of the U.S.-Mexican War,” paper
presented to the El Paso History Museum, February 2009

“War of a Thousand Deserts: How Indians Shaped the Era of the U.S.-Mexican War,” paper
presented at the Texas Community College Teachers Association Conference, Austin, Feb.
2009

“Putting Indians into the U.S.-Mexican War,” paper presented at the Organization of
American Historians annual meeting, New York, March 2008.

“Military History and Non-State Peoples,” roundtable paper presented at the American
Historical Association conference, Washington D.C., Jan. 2008.

“The French and Indian War,” public talk for the High Plains Chautauqua, Greeley, CO,
Aug. 8, 2007

“The Comanche Lens: Seeing Nation States through Tribes on the U.S.-Mexican
Borderlands,” invited talk at the University of San Diego Trans-Border Institute, April. 2007.
“The Comanche Lens: Seeing Nation States through Tribes on the U.S.-Mexican
Borderlands,” invited talk at the George and Anne Richards Civil War Era Center, Penn State
University, Jan. 2007.

“Independent Indians, the U.S.-Mexican War, and the Reshaping of North America,” paper
presented at the American Historical Association conference, Atlanta, GA, Jan. 2007 (*Panel
organizer*)

“Opportunity Costs: Southern Comanches between Mexico and Texas, 1836-1846,” paper
presented at the Filson Institute’s Comparative Borderlands Conference, Louisville, KT, Oct.
2006.
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PRESENTATIONS & INVITED TALKS (cont.)

“The War of a Thousand Deserts: Indians, the U.S.-Mexican War, and the Reshaping of
North America,” Clements Center Brown Bag series, Southern Methodist University, Feb.
2006.

“Independent Indians and Borderlands Scholarship in the Americas” roundtable presentation
at the Conference on Latin American History, Philadelphia, PN, Jan. 2006.

“Comanches in the Cast: Remembering Mexico’s ‘Eminently National War,” 1830-1846,”
paper at the Latin American Studies Association Conference, Los Vegas, NV Oct. 2004
Invited comment on Marie Duggan’s “Franciscan Missions as Institutions of Economic
Development: The Case of California, 1769-1832,” at the Boston Area Latin American
Seminar, Dec. 2003
Invited comment on David J. Weber’s “Spaniards and their Savages in the Age of
Enlightenment,” at the Boston Area Latin American Seminar, Oct. 2002.

“Mexicans, Indians, and Anglo-Americans: Ethnic Conflict and Territorial Expansion, 1776-
1854,” paper presented at the Harvard Ethnic Studies Conference, Cambridge, MA, Feb.
2002.

“Americans Watching: Savage Indians, Suffering Mexicans, and Manifest Failures, 1835-
1854,” paper presented at the American Historical Association conference, San Francisco,
Jan. 2002.

“The War of a Thousand Deserts: Indian Power & the Contest for Mexico, 1835-1854,”
paper presented at the Conference on Latin American History, San Francisco, Jan. 2002
“Indian Power and the Fragmentation of Northern Mexico, 1835-1846,” paper presented at
the Western History Association Conference, San Diego, CA, Oct. 2001. (*Panel
organizer®).

“Americans Watching: Savage Indians, Suffering Mexicans, and Manifest Failures, 1835-
1854,” paper presented at Global America: The New International History Conference,
Harvard, April 2001.

Commentator at roundtable discussion of Fred Anderson’s Crucible of War at the Charles
Warren Center for Studies in American History, Harvard University, Feb. 2000.

CONSULTING

e Washington D.C.
o Submitted declaration for the Attorney General’s Office of Washington D.C. in
defense of district law limiting high-capacity gun magazines in Hanson et al., v.
District of Columbia, Case No. 22-cv-02256 (D.D.C.), Nov. 2022.
e Oregon
o Submitted declaration as expert witness for the Attorney General’s Office of the
State of Oregon in defense of state law limiting high-capacity gun magazines in
Joseph Arnold et al., v. Tina Kotek, et al., No. 22CV41008 (Harney Cnty. Cir.
Ct.), Dec. 2022. Testified remotely in preliminary injunction trial, Dec. 2022.
Testified in person at the case trial, Sept. 2023.
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CONSULTING, cont.
e Oregon, cont.
o Submitted declaration for Attorney General’s Office of the State of Oregon in
defense of state law limiting high-capacity gun magazines in Oregon Firearms
Federation et al. v. Tina Kotek et. al., 2:22-cv-01815-IM (D. Ore.) (lead case);
Mark Fitz, et al., v. Ellen F. Rosenblum, et al., 3:22-cv-01859-IM (D. Ore.)
(trailing case); Katerina B. Eyre, et al., v. Ellen F. Rosenblum et al., 3:22-cv-
01862-IM (D. Ore.) (trailing case); and Daniel Azzopardi, et al., v. Ellen F.
Rosenblum, et al., 3:22-cv-01869-IM (D. Ore.) (trailing case). Feb. 2023.
Deposed March 14, 2023. Testified in Fed Dist. Court trial in Portland, June 2013.

e [llinois
o Submitted declaration for Attorney General’s Office of the State of Illinois in
defense of its law limiting assault weapons and high-capacity magazines in Harrel
v. Raoul, Case No. 23-cv-141-SPM (S.D. Ill.); Langley v. Kelly, Case No. 23-cv-
192-NJR (S.D. Ill.); Barnett v. Raoul, 23-cv-209-RJD (S.D. Ill.); Federal Firearms
Licensees of Illinois v. Pritzker, 23-cv-215-NJR (S.D. Ill.); Herrera v. Raoul, 23-
cv-532 (N.D. Ill.); and Kenneally v. Raoul, et al., 23-cv-50039 (N.D. Ill.). March,
2023.
e California
o Submitted declaration for Attorney General’s Office of the State of California in
defense of its law limiting high-capacity magazines in William Wiese, et al., v.
Rob Bonta, et al., 2:17-cv-00903-WBA-KJN (E.D. Cal.), May 2023.
e Washington (state)
o Submitted declaration for Attorney General’s Office of the State of Washington in
defense of its law limiting high-capacity magazines in Gabriella Sullivan, et al., v.
Bob Ferguson, et al., (W.D. Wash.), 3:22-cv-05403, May 2023; and in Brumback,
et al., v. Bob Ferguson, et al.,, (E.D. Wash.),1:22-cv-03093-MKD, Jan. 2024.
o Submitted report in defense of WA assault weapons law, for Intervenor-
Defendant Alliance for Gun Responsibility in Hartford et al. v. Ferguson, et al.,
No. 3:23-cv-05364-RIB; Banta, et al. v. Ferguson and Batiste, No. 2:23-cv-00112-
MKD; and Guardian Arms, et al., v. State of Washington, et al., No. 23-2-01761-34,
Jan. 2024.
e Colorado
o Submitted expert report for the Town of Superior, Cities of Superior and Boulder,
and Board of County Commissioners of Boulder County in defense of their laws
limiting certain firearms and high-capacity magazines in Rocky Mountain Gun
Owners et al., v. the Town of Superior et al., (D. Colo.), 22-cv-2680, May 2023.
e New Jersey
o Submitted expert report for Attorney General’s office of the State of New Jersey
in defense of its laws regulating assault weapons and high-capacity magazines in
Association Of New Jersey Rifle & Pistol Clubs, Inc. et al. v. Platkin et al., 3:18-
cv-10507; Cheeseman et al. v. Platkin et al., 1:22-cv-04360; Ellman et al. v.
Platkin et al., 3:22-cv-04397, July 2023.
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TEACHING, cont.

e HIST 4115: Upper-Div. lec — Natives & Newcomers in the Americas, Fall 06°, Spring 08’

e HIST 4327: Upper-Division lecture - Novelty, Conflict, and Adaptation in the American
Southwest, Spring 05°, Spring 08’

e HIST 4617: Upper-Division lecture - Native North American History: Origins to 1815,
Spring 05°, Spring 07°, Spring 09’

e HIST 5106: Graduate Reading seminar - Colloquium. U.S. History to 1865, Fall 08’

e HIST 6030: Grad. Reading sem - Frontiers and Borderlands in the Americas, Spring 07’

PhD Students (1) = advisor/co-advisor; (2) 2nd reader
e Current Students:
o Russ Weber
= Dissertation: Emotions and the political history of the early republic.
o Kyle Jackson (1)
= Dissertation: New Orleans and Pan-Americanism before WWI
o Noah Ramage (1)
» Dissertation: The Cherokee Nation in the late 19" Century
o Annabel LaBrecque (1)
= “Deep Histories of Salt in North America”
o Julia Frankenbach (1)
= Livestock Production, Gender, and Power in the Greater Indigenous Bay
Area
o Lissett Bastidas (1)
= Colonialism and Resistance in Mexican-Ear California
e Former PhD Students:
e Ariel Ron (2), Glenn M. Linden Associate Professor of the U.S. Civil War Era,
Southern Methodist University
o Dissertation: “Developing the Country: ‘Scientific Agriculture’ and the Roots
of the Republican Party” (2012)
e Mattie Harper, Grantmaking Officer, Bush Foundation
o Dissertation (Ethnic Studies): “French Africans in Ojibwe Country:
Negotiating Marriage, Identity, and Race, 1780-1890” (2012)
e Melisa Galvan (2), Associate Professor, California State University, Northridge
o Dissertation: “From Contraband Capital to Border City: Matamoros, 1746-
1848, (2013)
e Allie McLafferty, History Instructor, St. Stephens Episcopal School, Austin, TX
o Dissertation: “‘A Plumb Craving for the Other Color’: White Men, Non-
White Women, and the Sexual Crisis in Antebellum America,” (2013)
e Jennifer Carlson, Associate Professor of Sociology and Government & Public Policy,
University of Arizona
o Dissertation (Sociology): “Clinging to their Guns?: The New Politics of Gun
Carry in Everyday Life,” 2013
e Delia Hagen (1), Founding Director Hagen Historical Consulting, Missoula, Montana
o Diss: “Northern Plains Borders and the People In Between, 1860-1940” 2015
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Former PhD Students, cont.
e Bathsheba Demuth (2), Dean’s Associate Professor of History and Environment &
Society, Brown University
o Dissertation: “The Power of Place: Ideology and Ecology in the Bering Strait,
1848-1988” (2016)
e Alberto Garcia (2), Assistant Professor, San José State University
o Dissertation: “The Politics of Bracero Migration” (2016)
e Robert Lee (2), University Lecturer, Cambridge University
o Dissertation: “Louisiana Purchases: The U.S.-Indian Treaty System in the
Missouri River Valley” (2017)
e FErica Lee (1), Analyst in Emergency Management and Disaster Recovery,
Congressional Research Service, Washington, D.C.
o Dissertation: “Sanctuaries into Fortresses: Refugees and the Limits of
Obligation in Progressive-Era America” (2017)
e Javier Cikota (2), Assistant Professor, Bowdoin College
o Dissertation: “Frontier Justice: State, Law, and Society in Patagonia, 1880-
1940” (2017)
e David Tamayo (2), Assistant Professor, University of Michigan
o Dissertation: “Serving the Nation: Rotary and Lions Clubs, the Mexican
Middle Classes, and the Post-Revolutionary State, 1920s-1960s” (2018)
e Julia Lewandowski (1), Assistant Professor, University of California, San Diego
o Dissertation: “Small Victories: Indigenous Proprietors Across Empires in
North America” (2019)
e Franklin Sammons (1), Assistant Professor, Washington & Lee
o Dissertation: “Yazoo’s Settlement: Finance, Law, and Dispossession in the
Southeastern Borderlands, 1789-1820
e Sophie FitzMaurice (1) Postdoctoral Fellow, Joint Center for History and Economics,
Magdalene College and King’s College, University of Cambridge
o Dissertation: “The Material Telegraph: An Environmental History of the
Technology that Wired America, c. 1848-1920.”
e J.T. Jamieson (2)
o Dissertation: “‘A Mere Change of Location’: Migration and Reform in
America, 1787-1861.”

SERVICE
University of California, Berkeley History Department
e Search Committees:
o Native North American History Search Committee, 2021-22°
o US West Search Committee, 2018-19’
o 20" Century Latin America Search Committee, 2014-15’
o U.S. History Search Committee (Chair), 2012-13’
o Latin America Search Committee, 2011-12°
e Endowed Chairs Committee, 2021-22°
e AC-5 Grad Admissions Committee, 2020-21°, 2022-23’, 2023-24" (chair)
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Professional Service, cont.

Noelani Arista, The Kingdom and the Republic: Sovereign Hawai’i and
the Early United States (2019)

Katherine Bjork, Prairie Imperialists: The Indian Country Origins of
American Empire (2019)

Alaina Roberts, I've been Here All the While: Black Freedom on Native
Land (2021)

Paul Conrad, The Apache Diaspora: Four Centuries of Displacement and
Survival (2021)

William Kiser, lllusions of Empire: The Civil War and Reconstruction in
the U.S.-Mexico Borderlands (2021)

Sarah Keyes, American Burial Ground: A New History of the Overland
Trail (2023)

o Editorial Board Service:

Reviews in American History, 2019-2022
Journal of the Early Republic, 2020-2022
Journal of the Civil War Era, 2016-2018
Pacific Historical Review, 2012-2015
Ethnohistory, 2009-2012

o Prize Committees:

Robert M. Utley Award Com., Western History Association, 2022-2025
Ray Allen Billington Prize Committee, Organization of American
Historians, 2017-2019.

David J. Weber-Clements Center Prize Committee, Western History
Association, 2016-2018.

Bernath Lecture Prize Committee, Society for Historians of American
Foreign Relations, 2015-2018.

Louis Knott Koontz Memorial Award committee, Pacific Coast Branch of
the American Historical Association, 2012-15

CLAH Article Prize Committee (Chair), Conference on Latin American
History, 2012

John Ewers Book Prize Committee, Western History Association, 2012
Sons of the Republic of Texas, Summerfield G. Roberts Book Award
Committee, 2010-2012

Western History Association’s Huntington-WHA Ridge Prize Committee,
2009-2011.

o Conference Committees:

Conference Planning Committee, Society for Historians of the Early
American Republic, 2021, 2025

Society for Historians of American Foreign Relations, Conference
Planning Committee, 2012 and 2013

Organization of American Historians, Conference Planning Com., 2012
Society for Historians of the Early Republic, Conference Planning
Committee, 2012

Local Arrangements Committee, Western History Association Annual
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Professional Service, Cont.

Conference, Denver, 2009
= American Society for Ethnohistory, Conference Planning Com., 2005

o Manuscript Reviewer for American Historical Review, Ethnohistory, Western

@)

Historical Quarterly, the Journal of American History, Modern American
History, Law and History Review, Economics and Human Biology, History: the
Journal of the Historical Association, Journal of the Early Republic; Enterprise &
Society; William & Mary Quarterly; the Southwestern Historical Quarterly;,
Oxford University Press, Harvard University Press, Princeton University Press,
University of Pennsylvania Press, University of California Press, University of
Arizona Press, Basic Books, Yale University Press, University of Colorado Press,
University of Kansas Press, Cornell University Press, Palgrave & Macmillan;
University of North Carolina Press, Duke University Press, University of Virginia
Press, University of Tennessee Press, Texas A&M University Press; University of
Nebraska Press, Blackwell Publishing, and Rourke Publishing.
Other Professional Service:
= Co-Chair, Taskforce on Conference Conduct and Sexual Harassment,
2019, Society for Historians of American Foreign Relations
= Nominating Committee, Western History Association, 2019-2021
= External Reviewer for UC Davis Undergraduate Program Review, 2017
= Secretary and then Chair, Borderlands & Frontiers Studies Committee,
Conference on Latin American History, 2011-2012
= Grant/Fellowship reviews for: National Science Foundation; Comision
Nacional de Investigacion cientifica y tecnologica (Chile)
= Evaluations and nominations for the MacArthur Fellowship Program

e Member: American Historical Association; Org. of American Historians; Conference on
Latin American History; Society for Historians of American Foreign Relations; Society
for Historians of the Early American Republic; Western History Association.

e K-12 and Public Outreach:

@)

@)

Academic Advisor, Teaching American History Grant “American Democracy in
Word and Deed,” Mt. Diablo School District, CA, 2009-2013.

Presenter at Teaching American History Grant workshops in Oakland, CA, Dec.
2009, May 2010, and Oct. 2010.

Lead Presenter at Teaching American History or Gilder-Lehrman workshops for
primary-school teachers in:

Hartford, Delaware, June 2012

New Orleans / San Antonio, June 2012

Chicago, IL (June 2011)

Deer Valley, AZ (Feb., 2010)

Crescent City, CA (Jan., 2009 and April, 2010);

Eureka, CA (Jan., 2009);

Huntsville, Alabama (June 2008 and June 2009)

O O O O O O O
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 24-cv-00001-GPG-STV
NATIONAL ASSOCIATION FOR GUN RIGHTS, et al.,
Plaintiffs,
V.
JARED S. POLIS, in his official capacity as Governor of the State of Colorado,

Defendant.

DECLARATION OF ROBERT SPITZER

I, Robert Spitzer, pursuant to 28 U.S.C. § 1746, do depose and state as follows:

1. | have been asked to render an opinion on the history of firearms
restrictions pertaining to old gun laws concerning trap guns, swivel/punt/pivot guns,
gunpowder, Bowie and similar fighting knives, and types of clubs enacted in the
nineteenth century and earlier, as these all pertain to Colorado’s ghost gun law.

2. This declaration is based on my own personal knowledge, research, and
experience, and if | am called to testify as a witness, | could and would testify
competently to the truth of the matters discussed in this Declaration.

3. | have been retained by the Office of the Attorney General of the State of
Colorado to render expert opinions in this case. | am being compensated at a rate of
$500 per hour for services, and at a rate of $750 per hour for any depositions or

testimony, plus any travel expenses.

App.139 139



Case 1:24-cv-00001-GPG-STV Document 23-1 Filed 02/28/24 Page 67 of 361
Appellate Case: 24-1209 Document: 24-1  Date Filed: 07/08/2024 Page: 142

BACKGROUND AND QUALIFICATIONS
4. | am a Distinguished Service Professor of Political Science Emeritus at the
State University of New York at Cortland. | was also a visiting professor at Cornell
University for thirty years. | am currently an adjunct professor at the College of William
and Mary School of Law. | earned my Ph.D. in Government from Cornell University. |
reside in Williamsburg, Virginia. A copy of my curriculum vitae is attached to this
Declaration.

5. | am the author of 16 books on American politics subjects, including six on
gun policy. | have been studying and writing about gun policy for nearly forty years. My
first publication on the subject appeared in 1985. Since then, | have published six
books and over one hundred articles, papers, and essays on gun policy. My expertise
includes the history of gun laws, gun policy in American politics, and related historical,
legal, political, and criminological issues. My book, The Politics of Gun Control, has
been in print since its initial publication in 1995. It examines firearms policy in the United
States through the lenses of history, law, politics, and criminology. The ninth edition of
the book was recently published by Routledge Publishers (2024). My two most recent
books on gun policy, Guns across America (Oxford University Press, 2015, 2017) and
The Gun Dilemma (Oxford University Press, 2023), both deal extensively with the study
of historical gun laws. | am frequently interviewed and quoted in the national and

international media on gun-related matters. For nearly thirty years, | have been a

1 Robert J. Spitzer, Shooting Down Gun Myths, America (June 8, 1985) 468—69.
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member of the National Rifle Association and of Brady (formerly, the Brady Campaign
to Prevent Gun Violence).

6. | have provided written testimony as an expert witness in the following
cases (in addition to this case): Worman v. Healey, No. 1:17-10107-WGY (D. Mass.);
Hanson v. District of Columbia, No. 1:22-cv-02256 (D.D.C.); Brumback v. Ferguson, No.
22-cv-3093 (E.D. Wash.); Sullivan v. Ferguson, No. 3:22-cv-05403 (W.D. Wash.); Miller
v. Bonta, No. No. 3:19-cv-1537 (S.D. Cal.); Duncan v. Bonta, No. 17-cv-1017 (S.D.
Cal.); Fouts v. Bonta, 19-cv-1662 (S.D. Cal.); Rupp v. Bonta, 17-cv-00746 (C.D. Cal.);
Gates et al. v. Polis, No. 1:22-cv-01866 (D. Colo.); Oakland Tactical Supply LLC v.
Howell Township, No.: 18-cv-13443 (E.D. Mich.); State v. Misch, No. 173-2-19 Bncr (Vt.
Super. Ct. Bennington County); National Association for Gun Rights, Inc. v. City of
Highland Park, 22-cv-4774 (N.D. lll.); National Association for Gun Rights & Capen v.
Campbell, No. 22-cv-11431 (D. Mass.); Abbott et al. v. Connor, No. 20-00360 (D. Haw.);
National Association for Gun Rights v. Shikada, No. 1:22-cv-00404 (D. Haw.); Yukutake
v. Shikada, No. 1:22-cv-00323 (D. Haw.); Nat'l Ass'n for Gun Rights v. Lopez, No. 1:22-
CV-00404 (D. Haw.); Abbot v. Lopez, No. 20-00360 (D. Haw.); Santucci v. City & County
of Honolulu , No. 1:22-cv-00142 (D. Haw.); Yukutake v. Lopez, No. 1:22-cv-00323 (D.
Haw.); Baird v. Bonta, 19-cv-00617 (E.D. Cal.); Nichols v. Newsom, 11-cv-9916 (C.D.
Cal.); Delaware State Sportsmen’s Association, Inc. v. Delaware Department Of Safety
And Homeland Security, No. 1:22-cv-00951(D. Del.); Mark Fitz, Grayguns, Inc. v.
Rosenblum No. 22-cv-01859 (D. Ore.); Harrel v. Raoul, No. 23-141, (S.D. lll.); Mitchell,
et al. v. Atkins, et al., 19-cv-5106 (W.D. Wash.); Keneally et al., v. Raoul, et al., 23-cv-

50039 (N.D. Ill.); McGregor v. County of Suffolk, 2:23-cv-01130 (E.D.N.Y.); Lane v.
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James, 22-cv-10989 (S.D.N.Y.); Rocky Mountain Gun Owners, et. al. v. The Town of
Superior, 22-cv-02680 (D. Colo.); Wiese v. Bonta, 17-cv-00903 (E.D. Cal.); Harrel v.
Raoul, Case No. 23-cv-141-SPM (S.D. lll.); Langley v. Kelly, No. 23-cv-192-NJR (S.D.
lIl.); Barnett v. Raoul, 23-cv-209-RJD (S.D. lll.); Federal Firearms Licensees of lllinois v.
Pritzker, 23-cv-215-NJR (S.D. lll.); Herrera v. Raoul, 23-cv-532 (N.D. lll.); Banta v.
Ferguson, 23-cv-00112 (E.D. Wash.); Hartford v. Ferguson, 23-cv-05364 (W.D. Wash.);
Koppel v. Bonta, 8:23-cv-00813 (C.D. Cal.); Jane Doe v. Bonta, 8:23-cv-01324 (C.D.
Cal.); Calce v. City of New York, Case 1:21-cv-08208-ER; D.B. v. Sullivan, No. 22-CV-
282 (MAD)(CFH) (N.D.N.Y.); Richey v. Sullivan, Case No. 1:23CV344 (AMN-DJS)
(N.D.N.Y.); D.B. v. Sullivan; Commonwealth of Pennsylvania v. Tomlinson; National
Association for Gun Rights et al v. Polis U.S.D.C. Colo. Case No. 1:2024cv00001.

7. | have co-authored amicus briefs in numerous cases, including Nordyke v.
King, U.S. Court of Appeals, Ninth Circuit, 319 F.3d 1185 (2003); Republic of Iraq v.
Beaty, U.S. Supreme Court, 556 U.S. 848 (2009); McDonald v. Chicago, U.S. Supreme
Court, 561 U.S. 742 (2010); Ezell v. Chicago, U.S. Court of Appeals for the Seventh
Circuit, 651 F.3d 684 (2011); People of the State of lllinois v. Aguilar, llinois Supreme
Court, No. 08 CR 12069 (2012); O’Neil et al. v. Neronha et al., C.A. No. 1:23-cv-00070-
WES-PAS.

8. | have also presented written testimony to the U.S. Congress on “The
Second Amendment: A Source of Individual Rights?” submitted to the Judiciary
Committee, Subcommittee on the Constitution, Federalism, and Property Rights, U.S.
Senate, Washington, D.C., September 23, 1998; “Perspectives on the ‘Stand Your

Ground’ Movement,” submitted to the Judiciary Committee, Subcommittee on the
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effort repairing existing firearms rather than making new ones.° This continued to be
true into the nineteenth century.

15. In a pre-industrial, developing nation where guns and gun parts in America
were mostly imported from abroad and a very few made domestically,* there would be
no reason, notion, ability, or incentive to enact some kind of uniform firearm numbering
system. Obviously, manufacturing improvements and other circumstances changed as
the nation evolved and developed, leading eventually to firearms serializing. But in the
1700s and most of the 1800s, uniform firearms serializing was a non-existent solution to
a non-existent problem. Moreover, it would have been all but impossible to establish
some kind of uniform firearms serializing across the country in this agrarian, pre-
industrial society where transportation and communications were slow, record-keeping
was primitive, decentralized, and unsophisticated, and guns made within the U.S. were,
for part of this time, mostly made by hand by local artisans, one at a time.

16.  Around the time of the development of multi-shot firearms and the rise of
mass production techniques, gun companies began to introduce firearms numbering,
though their numbering schemes were idiosyncratic and unsystematic, and
implemented for internal purposes. As early as 1840, Colt began numbering its
revolvers, but “Colt always started each new model at serial number ‘1’, and progressed
upward until the model was discontinued,” but it was an “often confusing serial number

system. Colt often mixed several models in the same serial number ranges or split

10 Sweeney, “An Eighteenth-Century Gun Culture Shaped by Constraints.”
11 Sweeney, “An Eighteenth-Century Gun Culture Shaped by Constraints.”
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models out by caliber.”*? In the 1860s, some Henry rifle serial numbers “overlap[ped].”*?
“Firearms made at Springfield Armory after 1865 were given unique serial numbers for
identification purposes. Before 1865, serial numbers were not given to National Armory
Weapons, even though production began at Springfield Armory in 1795 with the Model
1795 Flintlock Musket.”** Historic serial numbering for Winchester firearms was neither
“complete” nor “always verifiable.”*®

17.  As this account makes clear, early serializing was done purely within gun
companies by and for manufacturing and internal record-keeping purposes, not
because of any notion that it would be helpful or important for law enforcement or
government policy. When the need and the technology arose, numbering was
implemented.

18.  The first federal law to require distinctive numbering on some firearms was
the National Firearms Act of 1934, which required the weapons regulated by the law
(including fully automatic firearms and sawed-off shotguns) to have an identifying
“‘manufacturer’s number” for dealers and owners to “register” along with other

information.2® The federal government first legislated serial numbering for most firearms

12 “Date Made & Model Info,” Colt Fever, https://coltfever.com/date-made-model-info/
13 https://proofhouse.com/win/winchester.htm

14 “Firearm Serial Numbers,” National Park Service,
https://www.nps.gov/spar/learn/historyculture/firearm-serial-numbers.htm

15 “What year was my Winchester manufactured?” Winchester Repeating Arms,
https://www.winchesterguns.com/support/fag/date-your-firearm.htmi

16 National Firearms Act of 1934, 48 Stat. 1236.
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in 1958 in the Interstate Traffic in Firearms and Ammunition Act.'” This system was
expanded in the Gun Control Act of 1968.18

19.  Returning to ghost gun laws, several categories of historic gun laws were
enacted to address the problem of specific types of weapons considered to pose a
threat to public safety and good order, including those considered to pose a particular
danger—even including modified or “self-made” weapons. These include historic
weapons laws pertaining to trap guns (which were modified/self-made by the guns’
owners), punt/pivot/swivel guns, gun powder, Bowie knives, and certain types of clubs
(which were easily self-made by individuals). All of these categories of weapons were
identified as posing specific, regulatable harm or risk to the public, and were therefore
subject to extensive and varied regulation.
[ll.  HISTORICAL RESTRICTIONS ON TRAP GUNS

20. Not to be confused with firearms used in trapshooting, trap guns were
devices or contraptions rigged in such a way as to fire when the owner was not present
to operate the gun. Typically, trap guns could be set to fire remotely by rigging the
firearm to be fired with a string or wire which then discharged when tripped.'® While the
“technology” involved in rigging and setting a trap gun was simple, it was nevertheless a

modification that transformed a firearm from something that could only be operated by a

1726 CFR 79. In the 1958 law .22-caliber rifles were exempted. See Franklin E. Zimring,
“Firearms and Federal Law: The Gun Control Act of 1968,” The Journal of Legal Studies
4(January 1975): 141. See also Brian DelLay, The Myth of Continuity in American Gun
Culture (August 20, 2023). California Law Review, Forthcoming, Available at SSRN:
https://ssrn.com/abstract=4546050 or http://dx.doi.org/10.2139/ssrn.4546050

18 82 Stat. 1213.

19 See Robert J. Spitzer, “Gun Law History in the United States and Second Amendment
Rights,” Law and Contemporary Problems 80(2017): 67.
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in this law) for purposes of nuisance animal control, providing conditional permission for
those seeking to set traps for hunting-related purposes (inferring that the setting of trap
guns was otherwise illegal). The 1827 state law said “it shall and may be lawful for the
citizens of Pasquotank county to set guns in the Great Dismal Swamp of said county, in
the night time, viz. between sunset and sunrise, for the purpose of destroying bears and
beasts of prey.”?® The law further stipulated that anyone seeking to do so had to give
ten days prior notice “in the neighbourhood,” presumably so that locals would not fall
prey to the trap guns. Any who failed to provide notice would pay a fine. Two years
later, the North Carolina legislature enacted an expanded version of the law, saying “it
shall be lawful for the citizens of Pasquotank and Perquimans counties to set guns in
the desert in said counties, between sunset and sun-rise, for the purpose of destroying
beasts of prey.”?* Violators were also subject to a fine.

24. At least 24 states had anti-trap gun laws.?® The earliest such law

23 1826 Laws of North Carolina Regular Session, 83, CHAPTER CLV.

24 1829-1830 Laws of North Carolina — Regular Session, 83, CHAPTER CXXXI.

25 McClain, Emlin, McClain's Annotated Code and Statutes of the State of lowa,
Showing the General Statutes in Force July 4, 1888, Chicago, Callaghan; 1919 Maine -
79th Legislature, Public & Private, Special Acts and Resolves, Regular Session: 3, 242;
Sec. 511910 Md. Laws 521, § 16¢; 1875 Mich. Pub. Acts 136, An Act To Prevent The
Setting Of Guns And Other Dangerous Devices, § 1; 1931 Mich. Pub. Acts 671, The
Michigan Penal Code, ch. 37, § 236; The Statutes at Large of the State of Minnesota:
Comprising the General Statutes of 1866 as Amended by Subsequent Legislation to the
Close of the Session of 1873: Together with All Laws of a General Nature in Force,
March 7, A.D. 1873 with References to Judicial Decisions of the State of Minnesota, and
of Other States Whose Statutes are Similar to Which are Prefixed the Constitution of the
United States, the Organic Act, the Act Authorizing a State Government, and the
Constitution of the State of Minnesota Page 993, Image 287 (Vol. 2, 1873), Of Crimes
and Their Punishment, Setting Spring Guns Unlawful, § 64-65; 1921 Montana - 17th
Legislative Assembly, Regular and Extraordinary Sessions: Chapter 238, 527; 1912
James G.; et al., Sweeney, Revised Laws of Nevada, 1872; 1915 N.H. Laws 180-81, An
Act to Revise and Amend the Fish and Game Laws, ch. 133, pt. 2, § 18; 1763-1775 N.J.
Laws 346, An Act for the Preservation of Deer and Other Game, and to Prevent
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less than 1 m (3.3 ft) in length and caliber up to 3.8 cm (1+1/2 in). It can fire a variety of
ammunition, but was commonly used to fire Grapeshot and small caliber ammunition.”33

28.  From the 1700s to the early 1900s, at least 25 states enacted 44 laws that
punished the possession, firing, or use of these types of weapons. One state,
Massachusetts, enacted several such laws in the 1700s; 17 states enacted such laws in
the 1800s, and 18 states enacted laws in the early 1900s (see Exhibit C. Some states
enacted laws in more than one century).

29.  With a handful of exceptions, these laws were directed against the use of
these weapons in hunting. Beyond simply being unsportsmanlike, the rapid decimation
of game that resulted from their use was a primary concern, along with more general
safety concerns. Among those laws reflecting general public safety concerns were
several enacted by Massachusetts in 1783. One of these laws noted that if “cannon,
swivels, mortars, howitzers, cohorns [a small mortar]” were discovered in any building or
structure in Boston, the weapons “shall be adjudged forfeit, and be sold at public
auction.”* Two other laws enacted that year expanded and amplified this stricture.3®

30. An 1877 ordinance for the city of Norwich, Connecticut, punished any who
would fire “any swivel, musket, fowling-piece, pistol, or other gun of any description

within said city” subject to a fine. An 1890 Bradford, Vermont ordinance also penalized

33 https://academic-accelerator.com/encyclopedia/swivel-gun

34 1783 Mass. Acts 37, An Act in Addition to the Several Acts Already Made for the
Prudent Storage of Gun Powder within the Town of Boston, § 2.

351783 Mass. Acts 218; Thomas Wetmore, Commissioner, The Charter and Ordinances
of the City of Boston: Together with the Acts of the Legislature Relating to the City Page
142-143, Image 142 (1834) available at The Making of Modern Law: Primary Sources.
[1783].
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any who would fire a list of weapons including any cannon or swivel gun within its
vicinity.36

31.  As mentioned, the vast majority of anti-punt/pivot/swivel gun laws
punished their use in hunting. The particular types of game listed in these laws varied,
according to the types of game found in the respective states and those most vulnerable
to decimation by the use of these weapons. For example, An 1874 Maryland law was
specific as to game, time of use, and method: “no person shall, during the hours
intervening between twilight at evening and twilight of the following morning, shoot or
kill, or shoot at . . . any wild fowl within the limits of Worcester County. . . . with any
swivel or pivot gun, or any kind of gun which cannot be conveniently discharged from
the shoulder at arms length and without a rest.”3” A 1911 Delaware law was more broad
and general when it made it “unlawful to shoot at or kill any birds or animals protected
by the laws of this State with any device, swivel or punt gun, or with any gun other than
such as is habitually raised at arm’s length and fired from the shoulder.”* An 1872
Michigan law said: “No person or persons shall at any time kill or attempt to kill any wild
duck, or other wild fowl, with or by means of a swivel or punt gun. . . .”3% An 1871
Wisconsin law enacted for “the Preservation of Fish and Game” said that no person was

to “kill any wild duck, brant or wild goose, with or by means of the device, instrument or

36 Act of Incorporation and By-Laws of the Village of Bradford Page 14, Image 15 (1890)
available at The Making of Modern Law: Primary Sources. Vermont. By-laws,
Miscellaneous, § 6.

371874 Md. Acts 224, An Act To Protect Wild Fowl in Worcester County, ch. 164, §§ 1-2.
38 1911 Del. Laws 324, Of Fish, Oysters and Game, § 8.

39 James S. Dewey, The Compiled Laws of the State of Michigan. Compiled and
Arranged under an Act of the Legislature, Approved January 25, 1871 Page 680, Image
690 (Vol. 1, 1872).
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fire arm known as a punt or swivel gun, or with or by means of any gun or fire arm other
than such guns or fire arms as are habitually raised at arm’s length and fired from the
shoulder. . . ."0

32.  As this account makes clear, these types of weapons were considered
threats to public safety and well-being and therefore subject to widespread laws against
them.
V. HISTORICAL RESTRICTIONS ON GUNPOWDER

33.  Gunpowder has been widely and extensively regulated in the colonies and
states. In fact, with one exception, every state in the country enacted one or more
gunpowder laws from the seventeenth century through the start of the twentieth century
(see Exhibits D-G). When new or more devastating explosives were invented, they too
were subject to similar regulation.

34. These regulations served several purposes. Early in our history, a primary
concern was to accumulate, preserve, and make available gunpowder for collective
defense needs. Non-military public safety imperatives also motivated the enactment of
gunpowder laws from the seventeenth through the twentieth century. These measures
generally focused on safe storage, transport, and use. As Adam Winkler observes, with
respect to the Founding period, “[t]here were laws requiring gunpowder to be stored

safely, even though the rules made it more difficult for people to load their guns quickly

40 David Taylor, The Revised Statutes of the State of Wisconsin, as Altered and
Amended by Subsequent Legislation, Together with the Unrepealed Statutes of a
General Nature Passed from the Time of the Revision of 1858 to the Close of the
Legislature of 1871, Arranged in the Same Manner as the Statutes of 1858, with
References, Showing the Time of the Enactment of Each Section, and Also References
to Judicial Decisions, in Relation to and Explanatory of the Statutes Page 1960-1961,
Image 855-856 (Vol 2, 1872) available at The Making of Modern Law: Primary Sources.
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to defend themselves against attack.”!

35. In particular, fear of the devastating effects of fires and explosions was a
major concern at a time when most structures were made of wood or other highly
flammable materials, fire retardant materials and safety standards in construction were
virtually unheard of, and the state of firefighting was primitive. As historian Jill Lepore
notes, “[flire was the greatest danger facing an early modern city.”#> As Mark Anthony
Frassetto concludes: “[h]istorically, virtually every jurisdiction heavily regulated the
possession, transportation, sale, and manufacture of gunpowder to prevent fires and
explosions and regulated the shooting of guns both to protect against unintentional
shootings and fires caused by gunshots.”? Saul Cornell and Nathan DeDino conclude
that: “[b]y the close of the eighteenth century, there was already a tradition of statutes
regulating the storage and transport of gunpowder.”#* They note that gunpowder laws
were not simply restricted to large cities like Boston, New York, and Philadelphia, but, in
the case of Pennsylvania, for example, “appeared within the statutes that provided for
the initial incorporation of new towns alongside the provisions that created commons
and streets and regulated public nuisances.”* Early laws were also very specific in

stipulating the amount of gunpowder that could be kept, where it could be kept, the

41 Adam Winkler, Gunfight (NY: W.W. Norton, 2011), 286. See also 116-17.

42 Jill Lepore, New York Burning: Liberty, Slavery and Conspiracy in Eighteenth-Century
Manhattan (NY: Knopf, 2005), 42.

43 Mark Anthony Frassetto, “The Duty to Bear Arms: Historical Militia Law, Fire Prevention Law,
and the Modern Second Amendment” (January 12, 2022), 8, in New Histories of Gun Rights and
Regulation: Essays on the Place of Guns in American Law and Society (eds. Jacob Charles,
Joseph Blocher & Darrell Miller) (Oxford University Press, Forthcoming), Available at SSRN:
https://ssrn.com/abstract=4007491 or http://dx.doi.org/10.2139/ssrn.4007491

44 Saul Cornell and Nathan DeDino, “A Well Regulated Right: The Early American Origins of
Gun Control,” Fordham Law Review 73(2004): 510.

45 Cornell and DeDino, “A Well-Regulated Right,” 511.
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although the punishment in that colony for doing so was death.>® New York’s 1652 law®!
and 1664 law barred sale of powder to Indians, but in the case of the 1664 law, it also
barred selling gunpowder “to any person inhabiting out of this Government.”>2
Pennsylvania’s 1676 law also penalized sale of gunpowder “to any Indian whatsoever,
nor to any person inhabiting out of this government.”® A 1651 Massachusetts law
barred the transport of gunpowder outside of the colony’s jurisdiction (except with
permission). The penalty for violation was “forfeiting all such powder.”®* A 1690 New
York law united gunpowder regulation with a very specific burden on firearm discharge
when it made it unlawful “to burn any powder. . .upon pain of paying for every shot or
discharging of gun or pistol” unless for authorized reasons.>®

38. Note that, even in this very early period, the colonies could restrict or even

bar gunpowder use for gun firing; impose penalties that included the taking of powder

50 1639 N.J. Laws 18, Ordinance of the Director and Council of New Netherland,
Prohibiting the Sale of Firearms, etc. to Indians . . .

511652 N.Y. Laws 128 Ordinance of the Director and Council of New Netherland
Against lllegal Trade In Powder, Lead And Guns In New Netherland By Private Persons.
52 The Colonial Laws Of New York From The Year 1664 To The Revolution, Including
The Charters To The Duke Of York, The Commissions And Instructions To Colonial
Governors, The Dukes Laws, The Laws Of The Dongan And Leisler Assemblies, The
Charters Of Albany And New York And The Acts Of The Colonial Legislatures From
1691 To 1775 Inclusive Page 40-41, Image 62-63 (1896).

53 Charter To William Penn, And Laws Of The Province Of Pennsylvania, Passed
Between The Years 1682 And 1700 Page 32, Image 37 (1879) available at The Making
of Modern Law: Primary Sources. 1650-1699.

54 William Henry Whitmore, The Colonial Laws of Massachusetts: Reprinted From the
Edition of 1672, with the Supplements Through 1686: Containing Also, a Bibliographical
Preface and Introduction, Treating of All the Printed Laws From 1649 to 1686: Together
with the Body of Liberties of 1641, and the Records of the Court of Assistants, 1641-
1644 Page 126, Image 330 (1890) available at The Making of Modern Law: Primary
Sources. 1651.

% The State Of New — York Page 222-223, Image 228-229 (1849) available at The
Making of Modern Law: Primary Sources. 1650-1699: 1690.
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from any offending individuals; and restrict gunpowder transport. The only exceptions to
these restrictions were instances when governmental or military authorities sanctioned
gunpowder use.

39. These kinds of restrictions, along with many others, lace the gunpowder laws
in the centuries to come. These laws sharply burdened the ability of individuals to keep
and use gunpowder for personal purposes.

40. For example, a 1750 Pennsylvania law penalized the discharge of any
firearm within any established municipality in the colony. Violators faced gun forfeiture
and other penalties.®® A 1783 Massachusetts law restricting firearms and gunpowder in
Boston began by noting that “The depositing of loaded arms in the houses of the town
of Boston is dangerous.” It barred bringing gunpowder or gunpowder-loaded firearms
into any house or other structure in the city. The penalty for doing so was that “such
person shall forfeit” the firearm and pay a fine.>” Similarly, Maine enacted two related
measures in 1821. One provided that officials of towns were to be “empowered to make
rules and regulations” regarding “all gun powder which is or may be within such town,
shall be kept, had or possessed therein; and no person or persons shall have, keep, or
possess within such town, any gun powder, in any quantity, manner, form or mode. . .

."58 Local officials were further empowered in the second law “to enter any building, or

56 1750 Pa. Laws 208, An Act For The More Effectual Preventing Accidents Which May
Happen By Fire, And For Suppressing ldleness, Drunkenness, And Other
Debaucheries.

571783 Mass. Acts 218, An Act in Addition to the Several Acts Already Made for the
Prudent Storage of Gun-Powder Within the Town of Boston, ch.13.

58 aws of the State of Maine; to Which are Prefixed the Constitution of the U. States
and of Said State, in Two Volumes, with an Appendix Page 112-113, Image 183-184
(Vol. 1, 1821) § 1.
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other place, in such town, to search for gun powder. . . .”®° to enforce these restrictions.

41. New Haven, Connecticut passed a provision in 1827 barring the possession
or storage of more than a pound of gunpowder without first obtaining a license.®°
(Restrictions based on the amount of gunpowder were common, with maximum weights
commonly ranging from a pound to 25 pounds; see Exhibit E).6*

42. Delaware enacted laws in 184152 and 184552 that were to “prevent the firing
of guns, crackers or squibs” within two towns. Michigan enacted measures in 1867 and
1901 for named local townships “[t]o regulate the buying, selling, and using of
gunpowder. . . and the discharge of fire-crackers and fire-arms. . . .”8* An 1895 Vermont
town measure said that no one “shall discharge any gun, pistol, or other fire arm loaded
with ball or shot, or with powder only, or firecrackers, serpent, or other preparation
whereof gunpowder or other explosive substance is an ingredient. . . .”6°

43. Measures of this sort extended well into the twentieth century, as in this 1913

Missouri law applying to “cities of the second class” enacted to “regulate, restrain and

59 1821 Me. Laws 98-99, An Act for the Prevention of Damage by Fire, and the Safe
Keeping of Gun Powder, ch. 25, § 5.

60 Charter and By-Laws of the City of New Haven, [Conn.] November, 1848 Page 48-49,
Image 48-49 (1848) available at The Making of Modern Law: Primary Sources. 1827.

61 Frassetto, “The Duty to Bear Arms,” 9.

621841 Del. Laws 198, A Supplement to the Act Entitled “An Act for Establishing the
Boundaries of the Town of Dover, and for Other Purposes Therein Mentioned,” § 2.

63 1845 Del. Laws 10, A Supplement To The Act Entitled “An Act To Survey, Lay Out And
Regulate the Streets Of Smyrna and for Other Purposes,” ch. 12, § 2.

64 1867 Mich. Pub. Acts 2d Reg. Sess. 68, An Act To Revise The Charter Of The Village
Of Hudson, § 31, pt. 12; 1901 Mich. Pub. Acts 154, Local Acts, An Act to Revise and
Amend the Charter of the City of Muskegon . . ., tit.7, § 24, pt. 11. The 1901 law applied
specifically to “barns, stables and other buildings.”

65 Quoted in Brief of Amicus Curiae Patrick J. Charles at App. 13, N.Y. State Rifle &
Pistol Ass’n, v. City of New York (Ordinances of the City of Barre, Vermont, CHAPTER
16, SEC. 18), 1895.
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prevent the discharge of firearms, fireworks, rockets or other explosive materials and
substances in the city and to regulate the keeping, storage and use of powder,
dynamite, guns, guncotton, nitroglycerine, fireworks and other explosive materials and
substances in the city, or within two miles of the limits thereof.”8® While applying to gun
discharge, it also now encompassed the newer generation of explosives like dynamite
and nitroglycerine, as such laws commonly did beginning in the latter half of the
nineteenth century. This can also be seen in a 1913 Alaska explosives law (notably, this
law was enacted by the very first regular session of the Alaska Territorial Legislature).
That law made it “unlawful to transport, carry or convey any dynamite, gunpowder, nitro-
glycerine, naptha, benzine, gasoline, crude or refined petroleum, or other like explosive
burning fluids, or like dangerous articles on any vessel or vehicle of any description
operating in the Territory of Alaska, or on the rivers or other waters thereof, when such
vessel or vehicle is carrying passengers for hire. . . .”®” (see Exhibits E, F, and G).

44. State and town jurisdictions around the country commonly and widely gave
full regulatory authority to local officials, like this one for officials in Boise County, Idaho
in 1863, who were given “full power and authority . . . to regulate the storage of

gunpowder and other combustible materials . . . .”®® in populated communities.

66 1913 Mo. Laws 437, Municipal Corporations: Cities of the Second Class, § 8, pt. 61.
67 Alaska - Territorial Legislature, First Regular Session 1, 1913, 157-59; CHAPTER 63.
68 1863 Id. Sess. Laws 634, To Incorporate the City of Idaho in Boise County, § 5. For
example, see also 1845 lowa Laws 119, An Act to Incorporate and Establish the City of
Dubuque, chap 123, § 12; 1855 lll. Laws, 25, An Act To Incorporate the Town of Daville,
§ 16; The Revised Statutes of the State of Indiana, Passed at the Thirty-Sixth Session
of the General Assembly; Also, Sundry Acts, Ordinances, and Public Documents
Directed to be Printed Along with the Said Statutes: To Which are Prefixed the
Constitution of the United States and of the State of Indiana Page 485-486, Image 499-
500 (Vol. 1, 1852); 1860 Kan. Sess. Laws 137, An Act to Amend and Consolidate the
Several Act Relating to the City of Lawrence, § 35, pt. 7 1860; 1881 Wash. Sess. Laws
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Moreover, gunpowder laws “were not challenged under the Second Amendment or
state Second Amendment analogues.”®°

45. As Adam Winkler concluded, “the basic idea that gun possession must be
balanced with gun safety laws was one that the founders endorsed.”’® Cornell and
DeDino reach a similar conclusion, saying that gunpowder laws “were clearly crafted to
meet the needs of public safety, but they also provided a check on the creation of a
private arsenal. . . .The gunpowder storage laws of the eighteenth century thus
constituted a significant limit on the right to bear arms.””* Obviously, gunpowder was
essential for the discharge of firearms during this time. As the foregoing account
demonstrates, state and local regulatory authority over every aspect of gunpowder,
including its use for firearms or other purposes, was extensive, ubiquitous, and plenary,

encompassing and superseding any contemplated private uses of the same.

121-22, An Act to Incorporate the City of Port Townsend, ch. 2, § 21; 1901 Mich. Pub.
Acts 154, Local Acts, An Act to Revise and Amend the Charter of the City of Muskegon .
. hit7, § 24, pt. 11; 1902 N.J. Laws 294, An Act Relating to, Regulating and Providing
for the Government of Cities, ch. 107, § 14, pt. 33.

% Frassetto, “The Duty to Bear Arms,” 8. Frassetto points out (8) that “the limited
number of [court] challenges related to whether regulating gunpowder storage fell within
the state police power or whether storing gunpowder in cities represented a per se
nuisance.”

0 Winkler, Gunfight, 117.

1 Cornell and DeDino, “A Well Regulated Right,” 512.
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48. The Bowie knife is generally credited with having been invented by the
brother of adventurer Jim Bowie, Rezin Bowie. The knife was named after Jim Bowie,
who reputedly killed one man and wounded another using the “big knife” given to him by
his brother in the alternately notorious or celebrated “Sandbar Duel” in 1827.76

49. The “Bowie knife” rapidly became known beginning in the 1830s for the
distinctive type of long-bladed and usually single-edged knife with a hand guard
identified with Bowie, the man after whom the knife was named. While Bowie knives
initially “came in a variety of forms—uwith or without guards, with differently shaped
blades,” they eventually became more standardized as “a large knife with a cross guard
and a blade with a clipped point.””” The distinctive traits of the Bowie knife are revealed
in Robert Abels’ publication, Bowie Knives, which includes pictures of nearly one
hundred such knives made between 1835 and 1890.78 The Bowie legend, the explosive
growth and spread of Bowie-related mythology (only magnified by his death at the
Alamo in 1836), and the knife’s distinctive features, encouraged its proliferation,”

referred to by one historian as “the craze for the knives.”® As was true of other knives

6 “Bowie Knife,” Encyclopedia of Arkansas, n.d., https://encyclopediaofarkansas.net/
entries/bowie-knife-2738/; Davis, Three Roads to the Alamo, 207-8. Davis persuasively
dismisses the claim of a blacksmith, James Black, that he invented or styled the
distinctive knife for Rezin Bowie (676—77). David Kopel says, erroneously, that “Jim
Bowie used a traditional knife at a famous ‘sandbar fight’ on the lower Mississippi River
in 1827.” Rezin Bowie had just developed the distinctive knife his brother used in the
fight, so it could not have been “traditional.” David Kopel, “Bowie knife statutes 1837-
1899,” The Volokh Conspiracy, November 20, 2022,
https://reason.com/volokh/2022/11/20/bowie-knife-statutes-1837-1899/

T “Bowie Knife,” Encyclopedia of Arkansas, n.d., https://encyclopediaofarkansas.net/
entries/bowie-knife-2738/.

8 Robert Abels, Bowie Knives (NY: Abels, 1979).

? Virgil E. Baugh, Rendezvous at the Alamo (Lincoln, NE: University of Nebraska
Press, 1985), 39-63.

80 Davis, Three Roads to the Alamo, 583.
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with long, thin blades,?! they were widely used in fights, duels, and other crimes,
especially at a time when single-shot pistols were often unreliable and inaccurate.??
Indeed, such knives were known as “fighting knives”8 that were “intended for
[interpersonal] combat.”®* In the early nineteenth century “guns and knives accounted
for a growing share of the known weapons that whites used to kill whites.”8> In 1834, for
example, a grand jury in Jasper County, Georgia deplored

the practice which is common amongst us with the young the middle aged and

the aged to arm themselves with Pistols, dirks knives sticks & spears under the

specious pretence of protecting themselves against insult, when in fact being so

armed they frequently insult others with impunity, or if resistance is made the

pistol dirk or club is immediately resorted to, hence we so often hear of the

stabbing shooting & murdering so many of our citizens.8¢

50. Homicide rates increased in the South in the early nineteenth century, as

did laws restricting concealed weapons carrying. Dueling also persisted during this
time, even as the practice was widely deplored by religious and other groups, in
newspapers, by anti-dueling societies and political leaders.8” Bowie knife writer Norm

Flayderman provides abundant and prolific evidence of the spread and early criminal

use of Bowie knives in the 1830s, quoting from dozens of contemporaneous newspaper

81 Other such long-bladed, thin knives of varying configurations typically named in laws
barring their carrying included the Arkansas toothpick, the Spanish stiletto, dirks,
daggers, and the like.

82 Davis, Three Roads to the Alamo, 164, 208; Baugh, Rendezvous at the Alamo, 42;
Karen Harris, “Bowie Knives: The Old West’'s Most Famous Blade,” Oldwest, n.d.,
https://www.oldwest.org/bowie-knife-history/; Norm Flayderman, The Bowie Knife
(Lincoln, RI: Andrew Mowbray, 2004), 485; Paul Kirchner, Bowie Knife Fights, Fighters,
and Fighting Techniques (Boulder, CO: Paladin Press, 2010), 35-44.

83 Randolph Roth, American Homicide (Cambridge, MA: Harvard University Press,
2009), 218.

84 Flayderman, The Bowie Knife, 59.

8 Roth, American Homicide, 218.

8 Quoted in Roth, American Homicide, 218-19.

87 Baugh, Rendezvous at the Alamo, 51.
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and other accounts, and providing references to literally hundreds of additional articles
and accounts attesting to the widespread use of Bowie knives in fights, duels, brawls
and other criminal activities.®® Flayderman concludes that, as early as 1836, “most of
the American public was well aware of the Bowie knife.”®® (Very much like the allure of
contemporary assault weapons to some,*° the Bowie knife’s notorious reputation also, if
perversely, fanned its sale and acquisition.®?) All this contributed to widespread
enactment of laws prohibiting dueling in the states.®? In 1839, Congress passed a
measure barring dueling in the District of Columbia.®® Both pistols and knives were
prominently used in such affairs.%

51. At least three state court cases dealt in some manner with fighting knives
like the Bowie knife. In the 1840 case of Aymette v. State®® the Supreme Court of
Tennessee upheld the conviction of William Aymette for wearing a Bowie knife
concealed under his clothes under a state law of 1837-1838, ch. 137, sec. 2, providing
“that, if any person shall wear any bowie-knife, or Arkansas toothpick, or other knife or

weapon that shall in form, shape, or size resemble a bowie-knife or Arkansas toothpick,

88 Flayderman, The Bowie Knife, 25-64; 495-502.

8 |bid., 43.

9 Ryan Busse, Gunfight (NY: Public Affairs, 2021), 12—-15, 65; David Altheide, “The
cycle of fear that drives assault weapon sales,” The Guardian, March 2, 2013,
https://www.theguardian.com/commentisfree/2013/mar/02/cycle-fear-assault-weapon-
sales; Rukmani Bhatia, “Guns, Lies, and Fear,” American Progress, April 24, 2019,
https://www.americanprogress.org/article/guns-lies-fear/.

91 Flayderman, The Bowie Knife, 46.

92 A search for the word “duel” in the Duke Center for Firearms Law database of old gun
laws yields 41 results. See https://firearmslaw.duke.edu/repository/search-the-
repository/.

% H.R. 8, Joint Resolution Prohibiting Dueling, introduced March 5, 1838,
https://history.house.gov/Records-and-Research/Listing/Ifp_032/.

94 Roth, American Homicide, 180-83, 210-17.

9 Cited in District of Columbia v. Heller, 554 U.S. 570 (2008).
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under his clothes, or keep the same concealed about his person such person shall be
guilty of a misdemeanor, and, upon conviction thereof, shall be fined in a sum not less
than two hundred dollars, and shall be imprisoned in the county jail not less than three
months and not more than six months.”® In its decision, the court concluded that the
prohibition against wearing the named weapons was well justified in that they “are
usually employed in private broils, and which are efficient only in the hands of the
robber and the assassin.”®’ The court continued, “The Legislature, therefore, have a
right to prohibit the wearing or keeping weapons dangerous to the peace and safety of
the citizens. . . .”®® Further, the court added that the state law existed “to preserve the
public peace, and protect our citizens from the terror which a wanton and unusual
exhibition of arms might produce, or their lives from being endangered by desperadoes
with concealed arms. . . .”%°

52. Four years later, the Tennessee Supreme Court again dealt with a Bowie
knife law violation and challenge. In the case of Haynes v. Tennessee (1844),100
Stephen Haynes was indicted for carrying a concealed Bowie knife. He was convicted
of wearing a knife that resembled a Bowie knife but appealed his conviction on the
grounds that he was actually carrying a “Mexican pirate knife,” which reputedly had a
shorter, narrower blade. (At the trial, withesses disagreed as to the proper name for the
knife in question.) He also argued that the state law, in listing various types of knives

including those “similar” to Bowie knives, was “too indefinite” and could therefore lead to

% Aymette v. State, 21 Tenn. 152, 153 (Tenn. 1840).
9 Aymette v. State, 156.

9% Aymette v. State, 157.

9 Aymette v. State, 157.

100 Haynes v. Tennessee, 24 Tenn. 120 (1844).
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to stamp out Bowie knife circulation (as well as that of other named weapons) in an
1837 law: “it shall not be lawful for any merchant, or vender of wares or merchandize in
this State, or any other person or persons whatsoever, to sell, or offer to sell, or to keep,
or to have about their person or elsewhere, any of the hereinafter described weapons . .
. Bowie, or any other kinds of knives, manufactured and sold for the purpose of wearing,
or carrying the same as arms of offence or defense, pistols, dirks, sword canes, spears,
&c.”'% The desirability and utility of concealed-carry restrictions were precisely that
they pushed dangerous weapons out of public spaces and places, improving public
safety through the deterrent and punishment effects of such laws, and also discouraging
the settlement of private grievances and disputes in public through weapons-fueled
violence. Arkansas combined no-carry provisions (whether concealed or openly)
applying to Bowie knives, as well as pistols and other weapons, with another provision
in the same law that made it a misdemeanor to “sell, barter or exchange, or otherwise
dispose of, or in any manner furnish to any person”'®> bowie knives, pistols, or other
listed weapons. Even though the law allowed persons to have them on their own
premises, it begs the question of how, exactly, a person could legally obtain such
weapons in the first place if they weren’t already owned within a family before the 1881
law was enacted.

56. States relied on a variety of regulatory techniques to suppress Bowie knife

carrying: 29 states enacted laws to bar their concealed carry; 15 states barred their

114 1837 Ga. Acts 90, An Act to Guard and Protect the Citizens of this State, Against the
Unwarrantable and too Prevalent use of Deadly Weapons, § 1.

1151881 Ark. Acts 191, An Act to Preserve the Public Peace and Prevent Crime, chap.
XCVI (96), § §1-3. The law also allowed for legal transport for people on a journey, a
common exception in such laws.
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that also threatened public safety, clubs and pistols. The fact that all three types of
weapons were consistently treated together is strong evidence that all were considered
so dangerous and inimical to public safety that they were subject to anti-carry laws and
bundled together in legislative enactments.
VIl. HISTORICAL RESTRICTIONS ON CLUBS AND OTHER BLUNT WEAPONS

58. Among the most widely and ubiquitously regulated harmful implements in
U.S. history were various types of clubs and other blunt weapons (see Exhibit H). Most
were anti-carry laws, which also generally encompassed pistols and specific types of
knives, although some of the laws extended prohibitions to these weapons’
manufacture, possession, sale, or use in crime.!!’ As Exhibit H shows, at least five
distinct types of clubs and blunt objects were regulated in the United States. Notably,
every state in the nation had laws restricting one or more types of clubs. According to a
detailed reference book on the subject of these blunt instruments by Robert Escobar,
they were considered “objectionable objects, once feared but now forgotten.”118
Escobar provides what he calls “a family history” of these blunt weapons, but adding
that “[i]t’s a disreputable family to say the least, black sheep even within the study of
weaponry.”1% They have been described as “wicked, cowardly, ‘Soaked in blood and
cured in whiskey.””*?° Those who carried them (excluding police) “were called vicious,

devils and lurking highwaymen.”'?* These club-type blunt objects compose a family of

117 E.g. see 1917 Cal. Sess. Laws 221-225; 1923 Cal. Stat. 695.

118 Robert Escobar, Saps, Blackjacks and Slungshots: A History of Forgotten Weapons
(Columbus, OH: Gatekeeper Press, 2018), 1.

119 Escobar, Saps, Blackjacks and Slungshots, 2.

120 Escobar, Saps, Blackjacks and Slungshots, 2.

121 Escobar, Saps, Blackjacks and Slungshots, 2.
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categories, but these 3 (Montana, Ohio, and Washington State) had blanket legislative
provisions against the carrying of any concealed/dangerous/deadly weapons.
VIIl. CONCLUSION

67. As the Supreme Court said in NYSRPA v. Bruen, “history guide[s] our
consideration of modern [firearms] regulations that were unimaginable at the
founding.”4% Relying on “analogical reasoning” to proceed under these circumstances,
“even if a modern-day regulation is not a dead ringer for historical precursors, it still may
be analogous enough to pass constitutional muster.”14! In the eighteenth and early
nineteenth centuries, the establishment of a uniform, consistent system of imprinting
serial numbers on firearms was off the radar screens of governmental leaders and
society. It was not a remedy that was conceived, feasible, or meaningful at a time when
firearms made in America were either imported or made mostly by hand in decentralized
locations, one at a time. When weapons came to pose a threat to public safety and
good order, governments responded with legislative remedies appropriate to those
problems. Serializing firearms was not such a remedy at the time. But today it is, with
respect to ghost guns.

68. The examples of historical gun laws examined here, including the
examples of trap guns, punt/pivot/swivel guns, gunpowder, Bowie knives, and certain
types of clubs, are all “consistent with the nation’s historical tradition of firearm
regulation”!4? as they pertain to modern restrictions on ghost guns. Specific self-made

weapons examined here, including trap guns and types of clubs, were widely and

140 NYSRPA v. Bruen, 142 S.Ct. 2111, 2132 (2022).
141 NYSRPA v. Bruen, 2133.
142 NYSRPA v. Bruen, 2130.
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vigorously regulated, contrary to the claims made in the Complaint in this case. All the
weapons examined here were subject to wide-ranging and extensive restrictions when
the weapons entered society and posed a public safety, criminological, or other threat to
public order—a description that fits modern ghost guns precisely. The government’s
requirement that firearms parts not be sold or made available unless they have
identifying serial numbers is a far less onerous or restrictive requirement than those set

out for the historical weapons discussed in this Declaration.

Pursuant to 28 USC 81746, | declare under penalty of perjury under the laws of

the United States of America that the foregoing is true and correct.

Executed on February 22,2024 4t williamsburg, Virginia

fsbaent 9 5’/4,3%
4 o

Robert Spitzer
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