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because they may expel a projectile by
the action of an explosive. However,
when Congress passed the NFA in 1934,
it chose to regulate certain “gangster-
type weapons” more stringently than
other firearms because they were
viewed as especially dangerous and
unusual.?s Congress chose to define
such weapons as “firearms’’; hence, the
NFA'’s definition of “firearm” is
narrower than the GCA’s definition of
“firearm” in that it captures only
particular types of weapons, for
example, machineguns, short-barreled
rifles, and short-barreled shotguns.

A “firearm” under the NFA is subject
not only to general GCA requirements
but is further subject to making and
transfer taxes and must be registered
with ATF in the NFRTR. See 26 U.S.C.
5811-5812, 5821-5822, 5841, 5845. In
addition to the NFA requirements, the
GCA also imposes specific restrictions
on the transportation, sale, and delivery
of “short-barreled rifle[s]”” and “short-
barreled shotgun[s].” 18 U.S.C.
922(a)(4), (b)(4). These violations under
the GCA are punishable by up to five
years in prison and a fine of up to
$250,000. See 18 U.S.C. 924(a)(1), 3571.
Violations of the NFA are punishable by
up to 10 years in prison and a fine of
up to $10,000. 26 U.S.C. 5871.

Although it is not mandatory, many
FFLs voluntarily submit classification
requests to ATF because FATD’s
classification of a particular firearm
allows industry members to plan,
develop, and distribute products in
compliance with the law. This can
reduce their risk of incurring criminal or
civil penalties, or the potential for costly
corrective actions, including a possible

15 Congress chose to regulate these firearms by
taxing them. Therefore, the NFA is part of the
Internal Revenue Code. Courts have recognized that
NFA firearms are dangerous and unusual, and that
possession of unregistered firearms poses a danger
to the community. For a description of the relevant
case law, see infra section IV.A.2.

recall by the manufacturer.
Classifications provide the submitter a
written determination by ATF of how
the laws and regulations apply to their
specific firearm.

When FATD evaluates a submitted
firearm sample, it examines the overall
configuration, physical characteristics,
other objective design features that are
relevant under the statutory definitions
of the NFA and GCA, and any other
information that directly affects the
classification of a particular firearm
configuration as presented with that
sample.16 The numerous configurations,
materials, and designs of modern
firearms require thorough examination
and consideration to ensure an accurate
classification. Even though firearms may
have a similar appearance (e.g., shape,
size, etc.), an ATF classification of a
voluntarily submitted sample pertains
only to the particular sample as
originally configured when submitted
because of the vast number of variations
that are possible in respective
submissions. See 27 CFR 478.92(c),
479.102(c). Any change in design,
materials, or other features may affect a
firearm’s classification or have different
implications under the GCA or NFA. In
addition, a manufacturer’s or maker’s
stated intent regarding a particular
submission, while considered by ATF in
its evaluation of a weapon, is not
dispositive if the objective design
features do not support that stated
intent.1”

16 For instance, ATF regulations explain with
respect to classifications of frames or receivers that
“the Director may consider any associated
templates, jigs, molds, equipment, tools,
instructions, guides, or marketing materials that are
sold, distributed, or possessed with the item or kit,
or otherwise made available by the seller or
distributor of the item or kit to the purchaser or
recipient of the item or kit.” 27 CFR 478.12(c).

17 See Sig Sauer, Inc. v. Brandon, 826 F.3d 598,
601 (1st Cir. 2016) (noting that, in the firearms
classification context, it is appropriate for ATF to
consider “‘a part’s design features . . . as part of the

B. ““Stabilizing Brace” Device-Related
Classifications

Since 2012, ATF has analyzed how
numerous ‘“‘brace” devices affect a
weapon’s classification under the NFA
and has also classified numerous
firearms equipped with a “‘stabilizing
brace” for industry, the public, and in
criminal cases. Results of the
classifications were mixed, but ATF
classified the majority of these
submissions as NFA firearms. On
November 8, 2012, an FFL submitted
the first forearm “‘stabilizing brace” to
ATF asking if the addition of their
prototype device to a heavy pistol, such
as an AR-type pistol, would change that
type of pistol’s classification under
Federal firearms laws.18 The submitter
described the “brace” device as
designed to assist people with
disabilities or limited strength or
mobility with firing heavy pistols safely
and comfortably, as these weapons can
be “difficult to control with the one [-

] handed precision stance.” The
requester included the prototype
pictures below.

BILLING CODE 4410-FY-P

inquiry into” the intended use of that part). The
court noted that “[s]Juch an objective approach to
ferreting out a party’s intent is a very familiar one
in the law. See, e.g., United States v. Siciliano, 578
F.3d 61, 77 (1st Cir. 2009) (noting that objective
evidence is useful to ‘buttress or rebut direct
testimony as to intent’); ¢f. Washington v. Davis,
426 U.S. 229, 253, 96 S. Ct. 2040, 48 L. Ed. 2d 597
(1976) (Stevens, J., concurring) (‘Frequently the
most probative evidence of intent will be objective
evidence of what actually happened rather than
evidence describing the subjective state of mind of
the actor.’); United States v. Gaw, 817 F.3d 1 (1st
Cir. 2016) (‘[TThe law is long since settled that the
prosecution may prove its case without direct
evidence of a defendant’s guilty knowledge so long
as the array of circumstantial evidence possesses
sufficient persuasive power.’ (quoting United States
v. O’Brien, 14 F.3d 703, 706 (1st Cir. 1994))).” Id.
at 601-02.

18 Letter for John Spencer, Chief, Firearms
Technology Branch, ATF, from Alex Bosco, NST
Global (Nov. 8, 2012).
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SB15 “Brace” Device on AR-15 Style Firearm

BILLING CODE 4410-FY-C

After this initial classification, ATF
received additional inquiries
specifically on whether the use of a
“‘stabilizing brace’” as a shoulder stock
redesigns the firearm to be a short-
barreled rifle under the NFA and GCA.
In March 2014, ATF responded to an
inquiry from an unlicensed person who
asked if firing an AR-type pistol from
the shoulder would cause the pistol to
be reclassified as a short-barreled rifle
subject to NFA controls.23 In its
response, FATD noted that it classifies
firearms based on the “physical design
characteristics,” and that, while
functionality indicates the intended
design, it is not the sole criterion for
determining the classification of a
weapon.2¢ FATD advised that it does
not classify weapons based on how a
particular individual uses a weapon and
that merely firing an AR-type pistol
from the shoulder did not reclassify it
as a short-barreled rifle.25 FATD further
mentioned that some “brace” designs,
such as the Sig Stability Brace, had not
been classified as a shoulder stock and
that, therefore, using those “‘braces”
improperly would not constitute a

23 Letter from ATF #301737 (Mar. 5, 2014).

24]d.

25 d.

26 This and other ATF classification letters before
2018 referred to whether a “brace” had been
classified as a shoulder stock. However, the proper
inquiry as to whether a weapon is a “rifle” under
the NFA and the GCA is not whether a particular
component or accessory of the weapon is a stock,
but whether the firearm, as configured, is “designed

design change or change the
classification of the weapon.26

Also in 2014, an individual asked
ATF to examine the SB15 “stabilizing
brace” on a firearm commonly known as
a “‘pistol grip firearm” with a smooth
bore to verify that the firearm is not
regulated under the NFA. On October
28, 2014, ATF concluded: (1) that a
forward grip (an additional handgrip
toward the front of the firearm in
addition to the pistol grip) attached to
a pistol redesigns the firearm to be fired
with two hands and therefore the
firearm is no longer a “handgun” or
“pistol,” and (2) that it would be
classified as “any other weapon”
pursuant to 26 U.S.C. 5845(e) under the
NFA if its overall length is less than 26
inches or if it is actually concealed on
the person.2? The overall length of the
submitted firearm was 27—1/4 inches
and therefore ATF determined that, as
submitted, the firearm was subject to
regulation under the GCA but was not
an NFA firearm, “provided the SigTac
SB15 pistol stabilizing brace is used as
originally designed and NOT used as a
shoulder stock.” 28 In essence, ATF’s

or redesigned, made or remade, and intended to be
fired from the shoulder.” 26 U.S.C. 5845(c). As this
rule explains, ATF later corrected the standard it
was applying by considering whether firearms
configured with a “stabilizing brace” were intended
to be fired from the shoulder. The focus on
classifying an item as a ‘“‘stock” was one of the
issues that led to inconsistencies in ATF’s
classification of these firearms.

27 Letter from ATF #302492 (Oct. 28, 2014).

original analysis focused on whether the
inclusion of the forward grip subjected
the firearm to the NFA, but ATF did not
consider how the classification would
be affected if a “pistol grip firearm”
without a forward grip were to
incorporate a ‘“stabilizing brace.”
Nevertheless, the addition of a
“stabilizing brace’ to these types of
firearms does not assist with one-
handed firing but rather redesigns the
firearm by providing surface area for
firing from the shoulder. Therefore,
these types of firearms would fall within
the purview of the NFA as short-
barreled shotguns. 26 U.S.C. 5845(d).
Because these types of firearms were
never designed to be fired from one
hand, this rule, as described in the
NPRM, does not apply to firearms
commonly referred to as pistol grip
shotguns.29 86 FR at 30828-29. The
2014 classification described above and
any classification that provides that a
pistol grip shotgun is not an NFA
firearm is no longer valid or
authoritative as of January 31, 2023, and
the firearm should be resubmitted to
FATD for evaluation.

28 Id. (underlining omitted, capitalization in the
original).

29FATD experts state that a “pistol grip shotgun”
typically refers to a weapon with the following
attributes: (1) overall length of over 26 inches; (2)
12-gauge, smooth-bore barrel under 18 inches; (3)
utilizes a shotgun-type receiver that has never had
a shoulder stock attached; and (4) fitted with a
“bird’s head” grip in lieu of a shoulder stock.
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2014 submission of pistol grip firearm equipped with a “stabilizing brace” and

After the SB15 classification, ATF
received newly designed “stabilizing
brace” devices from other companies.
One company in 2014 submitted a
“Pistol Overmold Kit” with a “foam
padded stabilizer tube” intended to
accommodate a Glock-type pistol and
requested a classification of the firearm

forward grip

to determine if it would be regulated
under the NFA. The company likened
its product to installing a receiver
extension/buffer tube on an AR type
pistol, a configuration that FATD had
earlier decided was not a shoulder stock
when installed on that type of firearm
and did not result in a change of that

pistol’s classification. However, FATD
concluded that the “foam padded
stabilizer tube” served “‘no legitimate,
functional purpose other than to extend
additional contact surface rearward” on
Glock-type pistols and therefore would
result in the manufacture of a “short-
barreled rifle.” 30

2014 submission of Glock-ty

In addition, FATD examined a ‘“Pistol
Overmold Kit”” with an “adjustable
stabilizer” also intended to incorporate
a Glock-type pistol. FATD similarly
concluded the “brace” device served no

30 Letter from ATF #302375 (Nov. 10, 2014).

purpose but to extend the rearward
surface of the firearm and that the
“brace” device is not required for the
cycle of operations (i.e., to expel a
projectile by the action of an explosive)

31 Letter from ATF #302531 (Nov. 13, 2014).

pe pistol with “foam padded stabilizer tube”

of Glock-type pistols.31 FATD therefore
concluded the installation of the
“adjustable stabilizer” would result in
the manufacture of a short-barreled rifle
regulated under the NFA.32

32]d.



6486 Federal Register/Vol. 88, No. 20/ Tuesday, January 31, 2023/Rules and Regulations

2014 submission of Glock-type pistol with “adjustable stabilizer”

ATF continued to receive new designs in the firing position. According to the  user. . . can wrap a standard sling
of “stabilizing braces” from additional = FFL, the “Blade AR pistol stabilizer” around the Blade AR and their forearm
manufacturers. In September 2014, an ‘“stabilizes the firearm in the horizontal = and secure it with the thumb of their
FFL submitted a “Blade AR pistol plane,” and “[t]he friction created firing hand to further stabilize their
stabilizer” device that incorporated a between the user’s forearm and the fin firearm in both the horizontal and
flexible stabilizing “fin” to rest against ~ then stabilizes the firearm in the vertical vertical planes,”” as shown below.34
the inside of the shooter’s forearm when plane.” 33 They further stated that “‘a BILLING CODE 4410-FY-P

“Blade AR Pistol Stabilizer” on AR-15

“Blade AR Pistol Stabilizer Accessory”>’

33 Letter from ATF #302672 (Dec. 15, 2014). Furthermore, use of that term in this rule does not excise tax, 26 U.S.C. 4181-4182, to the Department
34 [d, affect any determinations whether such items are of the Treasury, Alcohol and Tobacco Tax and
35 As used in this rule, the term “accessory” is “defense articles”” under the Arms Export Control Trade Bureau.

intended as a general term to describe the marketing ~Act (‘AECA”). Please direct all inquiries as to
of items commonly known as “stabilizing braces.” possible liability for the firearms and ammunition
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Like other submitters, the FFL asked
if the addition of this device would
convert a firearm in a manner that
would cause it to be classified as a
“rifle” and thus a “firearm” regulated
under the NFA. In response, ATF stated
“the submitted forearm brace, when
attached to a pistol . . .isnota
‘firearm’ as defined by the NFA
provided the Blade AR Pistol Stabilizer
is used as originally designed [i.e., for
additional stabilizing support for single-
handed firing] and NOT used as a
shoulder stock.” 36

Due to inconsistent advice regarding
how the use of a “stabilizing brace”
device affected a classification, and
because FATD continued to receive

2015 diagrams subed ofa*

On November 30, 2015, FATD
responded by noting that prior devices
“were not configurable to a position or
setting in which the device more closely
resembled a buttstock or shoulder stock
in form and function.” FATD noted that
this modified version was not similar to
those prior other devices in which ATF
found that the device did not convert
the handgun to an NFA weapon.3°
FATD stated that ‘“modifying the length
of that part [of a ‘stabilizing brace’]

36 Letter from ATF #302672 (Dec. 15, 2014)
(emphasis omitted).

questions regarding whether a “brace”
device could be used from the shoulder,
ATF issued a 2015 Open Letter to the
public regarding the classifications of
firearms equipped with these ‘‘brace”
devices under the NFA.37 The 2015
Open Letter advised that “stabilizing
braces” designed to assist shooters with
single-handed firing were not
considered a shoulder stock and could
be attached to a handgun without
making an NFA firearm. The 2015 Open
Letter also provided that a person who
“intends to use a handgun stabilizing
brace as a shoulder stock on a pistol

. . . having a rifled barrel under 16
inches” is making a firearm subject to

serves to extend a contact surface
rearward of the pistol grip,” which is “a
feature commonly associated with butt
stocks/shoulder stocks” and shoulder-
fired weapons. FATD advised that the
“Retractable Pistol Stabilizing Brace”
would likely be classified as a “device
similar in form and function to a
buttstock when installed on a firearm|,]
thus reconfiguring the firearm” into a
short-barreled rifle under the NFA.
FATD further advised that the requester

37 See 2015 Open Letter, supra note 9.
38]d. (emphasis in the original).

the NFA. The 2015 Open Letter further
stated that “any person who redesigns a
stabilizing brace for use as a shoulder
stock makes a[n] NFA firearm when
attached to a pistol with a rifled barrel
under 16 inches in length or handgun
with a smooth bore under 18 inches in
length.” 38

In 2015, an attorney representing the
original developer of the “stabilizing
brace” asked for a determination on
whether the attachment of a retractable
stabilizing brace to a handgun with a
barrel under 16 inches constituted a
firearm under the NFA. The requester
provided the diagram below as part of
the determination request.

‘retractable pistol stabilizing brace” on a handgun

would need to submit a physical sample
in order for ATF to issue a formal
classification.40

In 2015, the submitter of the original
“stabilizing brace” device requested an
evaluation of the physical device
installed on a SIG MPX firearm that
could be adjusted forward to
accommodate smaller shooters for a
more comfortable fit on the shooter’s
forearm.

39 Letter from ATF #303984 (Nov. 30, 2015).
40 [d.
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2015 submission of “adjustable stabilizing brace”

In its evaluation, FATD noted that the however, the ridges [on the back] do firearms designed and intended to be
raised ridges on the rear of the provide a non-slip, gripping surface, a fired from the shoulder.” 41
submitted sample “serve no functional  feature commonly associated with
purpose in the design of a pistol brace; ~ buttstocks/shoulder stocks as well as

Ridges on rear of the “adjustable stabilizing brace”

FATD determined that this would not manufacturer’s continued On January 21, 2016, FATD classified
be a “short-barreled rifle,” provided the  representation that the design of the a Smith and Wesson M&P pistol
“brace” device is used as originally “brace’”” was to assist disabled shooters  equipped with a ‘““‘universal pistol
designed, not used as a shoulder stock, when firing heavy pistols with one- brace,” which was marketed so that
and the raised ridges are removed from  hand—indeed, the stated intent was shooters can use the “brace’ either
the rear of the device. FATD’s “[c]entral” to ATF’s conclusion.42 above or below the forearm for support
classification relied on the and recoil mitigation.43

2016 submission of the “universal pistol brace” on a Smith and Wesson M&P pistol

41 Letter from ATF #304296 (Dec. 22, 2015). 42]d, 43 Letter from ATF #303907 (Jan. 21, 2016).
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FATD found the “universal pistol
brace” device useful to reduce recoil of
the host weapon (a Smith and Wesson
M&P pistol) when the shooter places the
foam piece of the brace on top of the
shooter’s forearm.44 However, FATD
determined that the device, when
assembled in an alternate configuration,
incorporated buttstock design features,
and that a firearm with the “brace”
device installed in the alternate
configuration depicted above had a
length of pull of 14-v16 inches. This
letter defined length of pull as the

In 2016, another “‘brace” design
reviewed by FATD was one that
incorporated a folding clamp intended
to provide support to the firing hand

44]d.

“measurement found on shoulder[-]fired
weapons, generally measured from the
center of the trigger to the center of the
buttplate/buttstock.”” 45 FATD reasoned
that the length of pull of shoulder-fired
weapons is approximately 13-z to 14-
12 inches. After finding that this
configuration resulted in an overall
length of approximately 18- inches
and a barrel length of approximately 4-
/4 inches, FATD classified this firearm
as a short-barreled rifle under the NFA.
The manufacturer subsequently
redesigned the “universal pistol brace”

and designed to be attached to an AR-
type buffer tube or similar receiver
extension. This type of device is
referred to as a counterbalance type

45]d.

device and resubmitted it to ATF. The
second submission of the device in the
alternate configuration now
incorporated a length of pull of 12-%
inches, as depicted below. This
evaluation also found that the foam
portion of the “forearm brace” did not
provide a surface area found on a
shoulder stock assembly when attached
to a pistol. FATD concluded that the
device, when attached to a pistol-type
firearm, did not design or redesign the
host weapon to be fired from the
shoulder.46

“stabilizing brace” as discussed in
section IV.B.3.b.viii of this preamble.

46 Letter from ATF #304484 (June 7, 2016).



